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As	the	ongoing	battle	in	the	United	States	Congress	over	climate	change	legislation	demonstrates,	a	legislature	or	parliament	is	not	always	the	key	to	progressing	sus-
tainable	development	strategies.	It	is	often	in	the	courts	where	










On	 the	 home	 front,	 many	 environmental	 lawyers	 were	
thrilled	to	see	so	many	cases	dealing	with	sustainability	issues	
go	up	to	the	US	Supreme	Court	in	the	last	few	terms,	but	Pro-
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Sustainable	development	finds	 its	 roots	 in	 the	Stockholm	
Declaration	on	the	Human	Environment,	endorsed	by	the	UN	
General	Assembly	in	1972,	which	deals	with	the	integration	of	
economic,	 environmental,	 and	 social	 justice	 issues.	 In	 1975,	
























economic	 activities.	 The	 transition	 towards	 sustainability	 in	








*Dr. Marcos A. Orellana is a WCL alumni from Chile. He is Senior Attorney at 
the Center for International Environmental Law (“CIEL”) and Adjunct Profes-
sor at American University Washington College of Law.
well	as	foster	new	opportunities	in	the	marketplace.	At	the	same	
time,	investments	in	activities	that	reduce	humanity’s	“ecologi-
cal	 footprint”	are	 indispensable	 to	 fuel	 the	 transition	 towards	
sustainability.	
It	 is	 also	 foreseen	 that	 sustainable	 development	 requires	
adaptive	management	and	evolving	norms	in	order	to	incorpo-
rate	new	scientific	 insights	and	 lessons	 learned	 regarding	 the	
operation	and	effectiveness	of	legal	tools.	In	a	long-term	per-
spective,	the	international	community	has	come	to	realize	that	


















of	 sustainable	development	has	 influenced	not	only	 the	 legal	




The	 role	 of	 domestic	 courts	 is	 particularly	 important	 in	
regard	 to	 sustainable	 development,	 given	 that	 courts	 address	
particular	disputes	 that	 reflect	concrete	 tensions	and	 interests	
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Sustainable Development Law & Policy	(ISSN	1552-3721)	
is	a	student-run	initiative	at	American	University	Washing-







ments.	Our	mission	 is	 to	 serve	as	a	valuable	 resource	 for	
practitioners,	policy	makers,	and	concerned	citizens	promot-
ing	sustainable	development	throughout	the	world.
Sustainable Development Law & Policy	 prints	 in	 accor-
dance	with	the	standards	established	by	the	Forest	Steward-
ship	Council	(“FSC”)	that	are	designed	to	eliminate	habitat	
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ticular	 resource	being	 jointly-managed.	The	devil,	 this	article	
suggests,	is	in	the	details.
Global commITmenTs To more susTaInable 
developmenT






























One	 important	 critique	 of	 development	 holds	 that	 if	 all	
human	beings	adopt	 the	extraction,	production,	consumption,	
and	pollution	patterns	that	are	currently	common	among	some	
countries,	 humanity	will	 quickly	 exceed	 the	 carrying	 capac-
ity	of	the	world’s	resources,	leading	to	collapse.5	In	short,	this	
view	 argues,	 current	 models	 of	 economic	 development	 are	
unsustainable.	 However,	 States	 hold	 sovereignty	 over	 their	














where	 impacts	 are	 diffuse,	 global,	 and	 cumulative	 over	 time	
(such	as	depletion	of	 the	common	atmosphere,	 loss	of	global	










the role of international forumS in the 
aDvancement of SuStainable Development
by Marie-Claire Cordonier Segger*
* Marie-Claire Cordonier Segger, MEM (Yale), BCL & LLB (McGill), BA Hon-
ors, is Director of the Centre for International Sustainable Development Law 
(“CISDL”) in Montreal, Canada; Senior Director of Research for Sustainable 
Prosperity; and a Fellow of the Lauterpacht Centre for International Law at 
Cambridge University in the UK. This article shares thoughts with her earlier 
works in Sustainable Development in International and National Law (Hans 
Christian Bugge & Christina Voigt, eds. Europa 2008) and Routledge Hand-
book of International Law (David Armstrong, ed. Routledge 2009), and builds 
on her previous work with Ashfaq Khalfan in Sustainable Development Law: 
Principles, Practices and Prospects (Oxford University Press 2004). She grate-
fully thanks and acknowledges the insights and assistance of Alexandra Har-
rington, Senior Manager of CISDL and Doctor of Civil Law candidate at the 
McGill University Faculty of Law.
















The role oF InTernaTIonal Forums In The 
advancemenT oF susTaInable developmenT
The	 following	 sections	 analyze	 the	 role	 of	 international	
forums	in	the	advancement	of	sustainable	development	by	dis-
cussing	the	progress	of	soft	law	
in	 the	 policy-making	 context,	
progress	 in	 the	 treaty	 making	
context,	 and	 progress	 in	 the	
realm	of	treaty	regimes	as	shown	
by	tribunal	decisions.




opment,	 which	may	 have	 been	
first	coined	in	European	forestry	
laws	of	the	18th	century,6	gained	








In	 the	1980	World	Conservation	Strategy of	 the	 Interna-
tional	Union	 for	 the	Conservation	 of	Nature	 (“IUCN”),	 sus-
tainable	 development	 is	 defined	 as	 “the	 modification	 of	 the	
biosphere	and	 the	application	of	human,	financial,	 living	and	
non-living	 resources	 to	satisfy	human	needs	and	 improve	 the	
quality	of	human	life.”9	In	1982,	the	World	Charter	for	Nature	
was	adopted	by	the	UN	General	Assembly,	calling	for	“optimum	












lem	Brundtland	 of	 Norway,	 embarked	 on	 a	 global	 series	 of	















In	 1992,	 in	 response	 to	
the	 Brundtland	 Report,	 the	
United	 Nations	 convened	 a	
global	 conference	 in	 Rio	 de	
Janeiro—the	 UN	 Conference	
on	Environment	 and	Develop-
ment (“UNCED,”	 or	 the	 “Rio	
Earth	Summit”).14	The	UNCED	
focused	on	development	needs	
















servation	 and	Management	 of	Resources	 for	Development,17	
Strengthening	the	Role	of	Major	Groups,18	and	Means	of	Imple-
mentation.19	Agenda	21	also	noted	in	several	places,	as	a	means	







understanding of both 
sustainability and 
development has evolved 
a great deal in recent 
decades
6Fall 2009
Convention	 to	 Combat	 Desertification (“UNCCD”).23 After	
the	UNCED,	a	UN	Commission	on	Sustainable	Development	



















































	 In	 sum,	 therefore,	 over	 the	 past	 thirty	 years,	 there	 has	
been	an	extensive	policy-making	process	related	to	sustainable	
development,	including	the	debates	and	outcomes	of	the	1992	






















to	better	 address	 sustainable	development	objectives,	 or	 new	
agreements	negotiated.	For	instance,	as	noted	above,	in	the	Rio	
process	 three	 important	 international	accords	addressing	both	
















consensus	 declarations	 of	States	 are	without	 legal	 relevance.	












7 SuStainable Development law & policy
progreSS in treaty negotiation: Setting 
SuStainable Development obJectiveS
Unlike	 in	 the	1992	Rio	Earth	Summit,	 the	 Johannesburg	
Summit	process	did	not	produce	new	 treaties.	 Instead,	 in	 the	




once	almost	marginalized	as	 a	 second	or	 third	objective	of	 a	
few	international	environmental	accords,	came	to	be	recognized	
as	a	key	purpose	of	many	important	 treaties	and	 instruments,	
including	 specialized	 regimes	 for	 sustainable	management	of	
resources	 such	 as	 seeds,	 fisheries,	 and	 forests.	 One	 of	 these	




development	 (or	 world	 peace,	
or	 human	 rights),	 may	 have	
no	 single	 simple	 accepted	 uni-
versal	 definition,	 this	 does	 not	
require	that	the	meaning	of	sus-
tainable	development	must	also	
remain	 unclear	 in	 international	
treaty	 law.	 Different	 treaties,	
established	 to	 address	 distinct	
problems,	usually	 specify	what	
States	 mean	 by	 sustainable	
development	in	the	accord	itself,	
either	in	the	preamble	or	in	the	
operational	 principles,	 and	 this	
informs	 the	 specific	 mechan-




One	 of	 the	 most	 signifi-
cant	of	 these	 treaties	 is	 the	UN	
Framework	Convention	on	Cli-
mate	 Change	 (“UNFCCC”).	





























such,	while	 it	 could	be	 argued	















Protocol39	 on	 December	 11,	




vidual,	 legally	 binding	 targets	
to	 limit	 or	 reduce	 their	 green-


















It is possible that 
international courts 
and tribunals . . . 
are becoming more 
willing to go beyond 




actual integration of 
environmental, economic 












annexes,	 each	 of	which	 refers	 to	 sustainable	 development	 in	
slightly	different	(regionally	appropriate)	lights.








efforts	 to	 the	 economic	 goal	





of	 genetic	 resources,	 including	
genetic	 resources	 destined	 for	
commercial	use.	The	treaty	also	





agrees	 on	measures	 and	 incen-


































relevant	 to	 social	and	economic	 (not	 just	environmental)	pri-
orities	such	as	the	needs	of	indigenous	and	local	communities.	
This	highlights	the	point	raised	earlier,	that	there	are	important	
social	 and	 economic	dimensions	 to	 sustainable	development.	









ments.	 In	 the	 preparations	 for	
the	2002	Johannesburg	Summit,	




3/2001)	 adopted	 the	 Interna-
tional	Treaty	 on	Plant	Genetic	





















The process of identifying 
principles of international 
law and policy related to 
sustainable development 
has been reasonably 
complex










ture	 through	information	exchange,	access	 to	and	the	 transfer	
of	 technology,	and	capacity-building.	Under	 the	Seed	Treaty,	


















































with the objective of sustainable development,	seeking	





















non-discriminatory	 multilateral	 trading	 system,	 and	




























Agreement	 (“NAFTA”),	 and	most	 international	 trade	 agree-












principles	 related	 to	 sustainable	 development,	 including	 the	
principles	of	 integration,	sustainable	use	of	natural	resources,	
and	equity,	as	well	as	principles	of	common	but	differentiated	





















































































the	environment	of	other	States	 in	 the	use	of	 these	resources.	
As	discussed	above,	this	principle	was	recognized	in	Stockholm	
Declaration	Principle	21	and	the	Rio	Declaration	Principle	2.60	
Though	 a	 comprehensive	 review	 is	 beyond	 the	 scope	of	 this	
article,	it	should	be	noted	that	this	principle	has	been	reflected	
and	 strongly	 reaffirmed	 in	 several	 international	 treaties	 on	




related	 responsibilities	 to	protect	 the	world’s	climate	 system.	

















ces	 for	 food	 and	 agriculture,	






The	 second	 principle	 of	
equity	 and	 poverty	 eradication	
refers	 to	both	 inter-generational 
equity (a	 right	of	 future	genera-
tions	 to	enjoy	a	fair	 level	of	 the	
common	 patrimony)	 and	 intra-
generational equity (a	right	of	all	
peoples	 within	 the	 current	 gen-
eration	of	fair	access	 to	 the	cur-
























on	 research	 and	 development	 related	 to	 traditional	 knowl-
edge,	and	in	Article	18.2(b)	on	technology	transfer.69	Further,	





and	 13	 which	 operationalize	
the	principle	by	establishing	a	
multilateral	 system	 of	 access	
and	 benefit	 sharing	 for	 plant	
genetic	resources.70




ment.	 According	 to	 the	 New	
Delhi	 Declaration,	 this	 prin-
ciple	 holds	 that	 the	 common	
responsibility	of	states	for	 the	
protection	of	 the	environment	




ticularly	 in	 relation	 to	 each	
state’s	 historical	 contribution	
to	 the	 creation	of	 a	 particular	
problem,	as	well	as	 its	ability	
to	prevent,	reduce,	and	control	
the	 threat.71	 This	 principle	 is	
reflected	in	the	UNFCCC	at	its	
Preamble,	as	well	as	in	Article	




but	differentiated	 responsibilities	 to	establish	 inventories	and	











As a general principle, 
international forums 
have contributed to the 
growth and expansion of 
sustainable development 
by providing a space 
within which State and 
non-state actors may 


















































































similar	 to	 those	of	 the	UNCSD.84	Provisions	to	ensure	public	

















international	organizations	 inter alia	 to	adopt	democratic	and	
transparent	decision-making	procedures	and	financial	account-
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above	would	certainly	be	subject	to	critique,	international	trea-
ties	 are	 only	 just	 beginning	 to	 incorporate	 such	 obligations.	
The	main	treaty	in	this	area	is	the	UN	Convention	against	Cor-
ruption,91	which	 is	founded	on	international	support	 for	good	







of	 law,	 proper	management	 of	










tion	 on	 society	 in	 general,	 in	
particular	on	sustainable	devel-









plans,	 and	Article	 12	 on	 inter-
national	cooperation.94	
The	 seventh	 is	 a	 principle	
of	integration	and	interrelation-


















recognition,	 like	 the	 right	 to	 promote	 sustainable	 economic	






is	 a	 commitment	 to	compromise	 in	good	 faith.	The	principle	
is	 core	 to	 international	 treaties	 on	 sustainable	 development.	
It	is	reflected	in	the	Preamble	of	the	UNCBD	and	at	Article	6	
on	 integrating	 conservation	 and	
use	 objectives	 in	 policies	 and	




mutually	 supportive,	 and	 set	
in	 practice	 by	Articles	 2.4	 and	
2.5	 on	 the	 relationship	 of	 the	
Protocol	 to	 other	 international	
instruments.	The	principle	also	
governs	 the FAO	Seed	Treaty,	
in	 the	 Preamble	 of	which	 Par-
ties	 note	 the	 need	 for	 syner-





ces	 for	 food	 and	 agriculture.98	
Arguably,	 the	GATT	at	Article	
XX	 provides	 exceptions	 for	
health,	 environment,	 and	 the	
conservation	of	 natural	 resour-
ces	 in	 order	 to	 take	 social	 and	
environmental	 objectives	 into	
account,99	 as	does	 the	NAFTA	
through	 Articles	 103,	 104	 and	

















It seems probable that 
the future of sustainable 
development law will be 
advanced and enhanced 
over the coming decades 
through the interaction 
of international treaty 
regimes with domestic 
regulatory regimes, 
as well as through a 














proGress In InTernaTIonal TrIbunals
Since	 the	1992	Rio	Earth	Summit,	as	noted	above,	 inter-
national	tribunals	and	courts	have	also	begun	to	pronounce	on	
sustainable	development,	mainly	 in	order	 to	 resolve	disputes	
that	require	a	balance	between	environmental	and	development	
concerns	in	a	transboundary	context.	In	decisions	of	the	Inter-

































unabated	 pace,	 new	norms	 and	 standards	 have	 been	
developed,	set	forth	in	a	great	number	of	instruments	
during	the	last	two	decades.	Such	new	norms	have	to	
be	 taken	 into	 consideration,	 and	 such	new	standards	
given	proper	weight,	not	only	when	States	contemplate	
new	activities	 but	 also	when	 continuing	with	 activi-
ties	begun	in	the	past.	This need to reconcile economic 
development with protection of the environment is aptly 








Due	 to	 the	 specific	 facts	 of	 this	 case,	 it	 appears	 at	 first	
glance	that	only	procedural	requirements	were	imposed	on	the	
Parties	 in	 connection	with	 a	 “concept”	 of	 sustainable	 devel-
opment.	However	 the	Court	did,	essentially,	order	 the	Parties	
to	 balance	 environmental	 protection	with	 their	 development	
interests	by	ordering	them	to	“look	afresh	at	the	effects	on	the	
environment	.	.	.”	and	“find	a	satisfactory	solution.”	The	major-






































integration of appropriate environmental measures in 







environmental	 protection	 into	 the	 development	 pro-
cess.	Environmental	law	and	the	law	on	development	
stand	not	as	alternatives	but	as	mutually	reinforcing,	
integral	concepts,	which	require that where develop-
ment may cause significant harm to the environment 






The	 Tribunal	 recalled	 the	 observation	 of	 the	 ICJ	 in	 the	
Gabcíkovo-Nagymaros Case	 that	 “[t]his	 need	 to	 reconcile	
economic	development	with	protection	of	 the	environment	 is	
aptly	expressed	in	the	concept	of	sustainable	development”111











have	 to	 be	 taken	 into	 consideration,	 including	when	








of	Belgium’s	right	of	 transit,	as	 it	has	formulated	 its	
request,	 thus	may	well	 necessitate	measures	 by	 the	
Netherlands	to	protect	the	environment	to	which	Bel-
gium	will	have	to	contribute	as	an	integral	element	of	
its	request.	The reactivation of the Iron Rhine railway 
cannot be viewed in isolation from the environmental 
protection measures necessitated by the intended use 
of the railway line. These measures are to be fully inte-
grated into the project and its costs.114	
In	 the	 Iron Rhine	 award,	 the	 Tribunal	 found	 that	where	






























A	 recent	 decision	 in	 the	 ICJ	 does	 suggest	 such	 an	 outer	
boundary	 to	 such	a	norm.	Positive	 claims	based	on	a	States’	
“sovereign	right	 to	 implement	sustainable	economic	develop-
ment	projects”	were	used	by	States	in	the	2006	Pulp Mills on 







Mills	on the River Uruguay	Case,	argued:
This	is	not	a	dispute	in	which	the	Court	has	to	choose	
between	 one	 party	 seeking	 to	 preserve	 an	 unspoiled	




interests	 of	 both	 parties.	 It	 is	 a	 case	 in	which	Uru-
guay	 has	 sought—without	 much	 co-operation	 from	
its	neighbor—	to	pursue	sustainable	economic	devel-







regards	to	Provisional	Measures	in	the	Pulp Mills on the River 
Uruguay	case,117	where	it	found:
.	 .	 .	 the	present	case	highlights	the	importance	of	the	






account	must	 be	 taken	 of	 the	 need	 to	 safeguard	 the	 	
continued	conservation	of	 the	 river	environment	and	





Rather,	it	would	require	States	not to prevent or frustrate each 
other from promoting sustainable development,	 and	 further,	
“where	development	may	cause	significant	harm	to	the	environ-
ment”	or	to	social	development,	it	would	require	States	to	take	













The	Retrospective Analysis of the 1994 Canadian Environ-




able	 development.120	 In	 1998,	 in	 the	United States—Shrimp 
Case,	 the	WTO	dispute	settlement	mechanism	considered	the	
meaning	of	these	exceptions,	in	light	of	the	WTO	Agreement’s	




to	 sustainable	 development	 in	 the	 WTO	 Agreements.	 The	
United States – Shrimp Dispute concerned	a	regulation	under	
the	1973	U.S.	Endangered	Species	Act	to	protect	five	different	
species	of	endangered	sea	turtles.	A	U.S.	law	requires	that	U.S.	























rather	 than	 due	 to	 distinct	 physical	 characteristics	 and	 other	
permissible	grounds).	The	Panel	 found	 that	 the	United	States	








































the	principle of sustainable development	and	protects	






The	 interpretation	 that	 the	 Panel	 and	 Appellate	 Body	
adopted	was	a	change	from	the	findings	of	a	much	earlier	GATT	
















design	 their	 own	environmental	 policy	 and	 that	 international	
cooperation	rather	than	unilateral	measures	are	needed	for	sus-
tainable	development.129	





The	 words	 of	 Article	 XX(g),	 ‘exhaustible	 natural	
resources,’	were	actually	crafted	more	 than	50	years	
ago.	They	must	be	read	by	a	 treaty	 interpreter	 in	 the	
light	of	contemporary	concerns	of	 the	community	of	
nations	 about	 the	protection	and	conservation	of	 the	
environment.	 While	 Article	 XX	 was	 not	 modified	
in	 the	Uruguay	Round,	 the	preamble	attached	 to	 the	 	
WTO	Agreement	 shows	 that	 the	 signatories	 to	 that	








decision,	 deserves	 particular	 attention.	 The	 Appellate	 Body	
refers	 to	 the	 objective	 of	 sustainable	 development	 and	 then	
provides	in	the	footnote	a	simple	definition	for	the	concept.	In	




itself	 about	 the	 nature	 of	 sustainable	 development,	 agreeing	






















This	 article	 highlights	 how	 the	 objective	 of	 sustainable	
development,	and	its	principles,	have	been	enhanced	and	fur-






















































international	 courts	 and	 tribunals.	 Indeed,	 the	 scope	of	 inter-
national	forums,	which	have	and	will	affect	sustainable	develop-
ment	 and	 its	 legal	 underpinnings,	 has	 expanded	 to	 include	
international	arbitral	bodies,	including	those	associated	primar-
ily	with	trade	such	as	the	WTO.	This	article	only	paints	a	brief,	
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(1999).	See generally Stockholm	Declaration	on	the	Human	Environment	of	
the	United	Nations	Conference	on	the	Human	Environment,	U.N.	Doc.	A/Conf	
48/14/Rev.1,	11	I.L.M. 1416	(June	16,	1972),	available at http://www.unep.org/
Documents.multilingual/Default.asp?DocumentID=97&ArticleID=1503	[here-
inafter	Stockholm Declaration].
8	 	convention on international traDe in enDangereD SpecieS of wilD 















12	 	U.N.	World	Comm’n	on	Env’t	&	Dev.,	Report of the World Commission 
on Environment and Development: Our Common Future; Annex 1: Summary 
of Proposed Legal Principles for Environmental Protection and Sustainable 




14	 	alexanDre kiSS & Dinah Shelton, international environmental law 67 
(1994).
15	 	international union for conServation of nature anD natural reSourceS 
commiSSion on environmental law, agenDa 21: earth’S action plan	§38.1	
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harmful	 effects	 of	 groundwa-
ter	 depletion,	 and	 protecting	




fers	 results	 in	 significant	harm,	
including	 increased	 water	 pol-






may	 prolong	 the	 problem	 of	
over-pumping,	turning	our	nation’s	
groundwater	sources	into	a	tragedy	of	the	commons.5	
In	Hood v. City of Memphis,	Mississippi	 seeks	 damages	








This	case	 illustrates	 the	detrimental	effects	 that	a	 lack	of	











on	 fresh	groundwater	 supplied	by	possibly	 affecting	drought	
cycles,	aquifer	recharge	and	discharge,	and	human	reliance	on	
groundwater	resources.11
The	 transboundary	 implications	 of	 unregulated	 ground-
water	 pumping	 extend	 beyond	
changes	 in	 aquifer	 flows	 as	
experienced	 between	 Missis-
sippi	 and	 Tennessee.	 Declin-









water	 levels,	 affecting	 rivers,	
lakes,	 wetlands,	 and	 similar	
features.13	These	and	additional	
consequences	 of	 over-pump-
ing	 illuminate	 the	 importance	
of	 implementing	 regulation	 over	
transboundary	aquifers.	
Endnotes:
1	 	See Hood v. City of Memphis,	533	F.	Supp.	2d	646	(N.D.	Miss.	2008),	aff’d,	
570	F.3d	625,	petition for cert. filed,	(U.S.	Sept.	2,	2009)	(No.	09-289).





3	 	See	J.r. bartolino & w.l. cunningham, uS geological Survey, grounD-
water Depletion acroSS the nation[hereinafter	Depletion],	available at	
http://pubs.usgs.gov/fs/fs-103-03/JBartolinoFS(2.13.04).pdf.
4	 	See generally	fooD anD water watch, unmeaSureD Danger: america’S hiD-
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Over-pumping of aquifers 
results in significant 
harm, including increased 
water pollution, changes 





not at all:  
environmental SuStainability in the Supreme court




anniversary.	 It	 is	 a	 concept	 that	 has	 experienced	both	
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Roberts’	Court	 regarding	biodiversity,	 land	use,	 air	pollutant	
emissions,	and	cleanup	standards	implicate	sustainability,	they	







If	at	all,	sustainability	most	 likely	should	 influence	 juris-
prudence	involving	biodiversity,	which	often	engenders	related	
notions	of	sustainable	and	optimum	yields,	minimizing	adverse	
environmental	 effects,	 species	 conservation,	 and	 even	 cost-
benefit	 analysis.	Yet	 the	 Supreme	Court	 has	 yet	 to	 consider	




















ever,	also	disrupts	marine	mammals	 that	 rely	upon	 their	own	
sonar.	
The	 NRDC	 challenged	 the	 Navy’s	 failure	 to	 perform	
an	 environmental	 impact	 statement	 under	 the	 National	
Environmental	Policy	Act	(“NEPA”)	and	attached	other	claims	
under	 the	Coastal	Zone	Management	Act	 (“CZMA”)	and	 the	
Endangered	Species	Act.	
































ments	on	two	grounds.	First,	 the	majority	held	 that	 the	 lower	
courts’	preliminary	injunction	analysis	applied	an	incorrect	stan-
dard	that	did	not	require	a	sufficient	showing	of	harm.	It	held	



























effectual	 means	 of	 preserving	 peace.”24	 The	majority	 noted	
that	the	president	deemed	active	sonar	as	“essential	to	national	
security”	 because	 adversaries	 possess	 300	 submarines.	Mid-
frequency	active	 sonar,	 the	Navy	argued,	 is	 “the	most	 effec-
tive	technology”	for	“antisubmarine	warfare,	a	top	war-fighting	
priority	for	the	Pacific	Fleet.”25	Citing	senior	naval	officers,	the	
majority	 observed	 the	 importance	
of	 training	 ship	 crews	with	 all	





regulations	 would	 require	 the	
Navy	“to	deploy	an	inadequately	
trained	submarine	force,”	which	
would	 in	 turn	 jeopardize	 the	
safety	of	 the	fleet.27	Imposition	
of	 other	mitigating	 factors,	 the	
majority	 held,	 could	 decrease	
the	overall	effectiveness	of	sonar	









Thus	 the	 majority	 found	 the	 district	 court	 had	 applied	
the	incorrect	standard	and	abused	its	discretion	on	the	merits.	
Finding	in	favor	of	the	Navy,	the	Court	reversed	the	decisions	
below	 and	 did	 not	 impose	 the	 lower	 court’s	 “power	 down”	
requirements.31
While	the	majority	did	not	engage	sustainability	principles	
at	 all,	 the	dissent	concerned	 itself	with	 just	how	 the	SOCAL	
exercise	affected	marine	mammals.	 Justice	Ruth	Bader	Gins-
burg,	joined	by	Justice	David	Souter,	dissented:	“In	light	of	the	




















dissented	 in	 part.	 They	would	 have	 found	 that	 neither	 court	
below	adequately	explained	why	the	balance	of	equities	favored	
the	 two	 specific	 mitigation	 mea-
sures	being	challenged	over	the	
Navy’s	 assertions	 that	 it	 could	
not	effectively	conduct	its	exer-
cises	 subject	 to	 the	conditions.	
They	would	have	remanded	for	
a	more	narrowly	tailored	injunc-
tion,	 but	 continued	 the	 Ninth	
Circuit’s	stay	conditions	as	 the	
status	 quo	 until	 the	 comple-
tion	 of	 the	 SOCAL	 exercise,	
thus	promoting	sustainability	to	
some	extent.35
The	 postscript	 is	 that	 the	
Navy	 concluded	 its	 SOCAL	















Act,	 EPA	 issued	 rules	 applying	 Section	 316(b)	 to	 existing	
dischargers.	The	 rules	allow,	but	do	not	 require,	 the	use	of	a	
cost-benefit	analysis	before	setting	performance-based	best	tech-
nology	available	standards	and	in	deciding	whether	to	grant	site-




None of the environmental 
cases decided thus far 
during the tenure of Chief 
Justice Roberts engage 
sustainability.







Writing	 for	 the	 Court,	 Justice	 Antonin	 Scalia	 reversed,	



















tory	 cases	 “is	meant	 to	 convey	
nothing	more	than	a	refusal	to	tie	
the	agency’s	hands	as	to	whether	










































threateneD anD enDangereD SpecieS
In	 a	 case	 that	 both	 pits	 two	 of	 the	 nation’s	more	 vener-








of Home Builders v. Defenders 
of Wildlife,52	an	environmental	
organization	challenged	EPA’s	




ened	 and	 endangered	 species	
before	delegating	Clean	Water	
Act	permit	authority	to	a	State.	
Section	 402(b)	 of	 the	 Clean	
Water	Act	 lists	 criteria	 that	 if	
satisfied	dictate	that	EPA	“shall	















Two cases decided by 
the Roberts’ Court 
look to future and past 
application of the Clean 
Air Act and reach 
results that promote 









Department of Transportation v. Public Citizen,55	in	concluding	
that	EPA’s	approval	of	Arizona’s	National	Pollutant	Discharge	










ing	back	to	Tennessee Valley Authority v. Hill.56
habitat
In	Coeur Alaska, Inc. v. Southeast Alaska Conservation 














































“discharge	 of	 dredge	 or	 fill	 material”	 except	 in	 compliance	
with	a	permit	issued	under	Section	404.	The	Corps	administers	
and	issues	permits	under	Section	404	in	most	States,	including	






































































In	Summers v. Earth Island Institute,70	the	Supreme	Court	
reversed	 the	 Ninth	 Circuit	 and	 held	 5-4	 that	 plaintiffs	must	
establish,	with	affidavits,	knowledge	of	future	injuries	to	use	of	














The	 Forest	 Service	 subsequently	 determined	 that	 “fire	
rehabilitation”	 timber	efforts	 involving	 less	 than	4,200	acres,	













must	allow	 the	public	 to	contest	 internal	administrative	deci-
sions	on	small	timber-clearing	projects	such	as	the	Burnt	Ridge	
timber	sale.77

















































cleanInG up ToxIc sITes
In	 Burlington Northern v. United States,87	 the	 Court	
reversed	 the	 Ninth	 Circuit	 and	 held	 8-1	 that	 liability	 as	 an	
“arranger”	under	the	Comprehensive	Environmental	Response	
Compensation	 and	Liability	Act	 (“CERCLA”)	 requires	more	
than	knowledge	of	chemical	spillage;	one	must	intend	or	plan	to	
arrange	for	the	disposal	at	issue.	In	addition,	it	held	that	CER-
CLA	 does	 not	 impose	 joint	 and	
several	 liability	when	 there	 is	a	
“reasonable	basis”	 to	 apportion	
liability.88	 Neither	 result	 pro-
motes	sustainability.
In	 Burlington Northern,	 a	
now	 defunct	 company	 called	
Brown	&	Bryant	(“B&B”)	once	
owned	and	operated	a	plant	that	
stored	 and	 distributed	 agricul-

























by-product	of	 the	 transaction.89	Second,	 it	 reversed	 the	 lower	



















arranger’s	 purpose	 could	 involve	
a	 “fact-intensive	 inquiry.”94	
Rejecting	 the	 Ninth	 Circuit’s	
analysis,	the	Court	found	Shell	
had	 not	 arranged	 for	 disposal:	
“	 .	 .	 .	Shell	must	have	entered	
into	 the	 sale	 of	 D-D	with	 the	
intention	that	at	least	a	portion	
of	 the	 product	 to	 be	 disposed	
of	 during	 the	 transfer	 process	
by	 one	 or	 more	 of	 the	 meth-
ods	described.”95	Thus,	Justice	
Stevens	 concluded,	 Shell	 was	












Justice	Ginsburg	 observed,	 “[t]he	 deliveries,	 Shell	 was	well	




ping	 drums.100	 Shell	 knew	 that	 spills	 occurred	 during	 every	











In some ways, 
sustainability seems 
consigned to the elected 
branches.
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On	the	other	hand,	the	Court	has	issued	recent	opinions	in	
this	 context	 that	 seem	more	consistent	with	 sustainability.	 In	















its	 dormant	 commerce	 clause	
jurisprudence	 in	 a	 way	 that	 is	
more	 consistent	 with	 sustain-
ability.	 It	 upheld	 a	 county	flow	
control	 ordinance	 that	 requires	
all	solid	waste	generated	within	
the	 county	 to	 be	 delivered	 to	 a	
publicly	 owned	 county	 waste	
processing	 facility.	 In	 United 
Haulers Ass’n, Inc. v. Oneida-
Herkimer Solid Waste Manage-
ment Authority,108	 the	 Court	
decided	that	a	county’s	flow	con-
trol	 ordinance	 does	 not	 violate	
the	 dormant	 commerce	 clause.	
Chief	Justice	Roberts,	for	a	plu-










ist	under	Philadelphia v. New Jersey.110	The	companies	argued	

























methane,	 nitrous	 oxide,	 and	
hydrofluorocarbons—from	new	
motor	 vehicles	 under	 Title	 II	
of	 the	Clean	Air	Act.	 Section	












regulate	 based	 on	 policy	 con-
siderations,	including	foreign	policy.114	
The	 Court	 decided	 three	 issues.	 First,	 that	 petitioners	
(namely,	Massachusetts)	demonstrated	standing	under	Article	
















So perhaps the reason 
sustainability doesn’t 
exist in the U.S. Supreme 
Court is the simplest: it 




In	 the	 other	 Clean	 Air	 Act	 case	 decided	 the	 same	 day,	












EPA	 initially	 had	 interpreted	 the	 term	 “modification”	































The	Court’s	 environmental	 cases	 do	 not	 engage	 sustain-





































tory	“plain	meaning.”	 In	Atlantic Research,	 the	Court	unani-
mously	 found	 that	CERCLA	Section	107’s	 reference	 to	“any	
other	person,”	allows	cost	recovery,	indeed,	by	other	PRPs.	This	












mest	 of	margin,	 in	 both	Massachusetts v. EPA	 and	National 
Ass’n of Home Builders.	 In	Massachusetts v. EPA,	 the	Court	
promoted	the	plain	meaning	of	“air	pollutant”	to	include	climate	
changing	gases	and	that	EPA	does	not	have	discretion	to	refuse	
to	 regulate	pollutants	 that	 “may reasonably be anticipated to 
endanger	public	health	or	welfare.”	
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NPDES	program]	unless he determines that adequate author-
ity does not exist.”	The	Court	was	divided	5-4,	however,	about	
whether	the	language	at	issue	in	these	cases	is	in	fact	“plain.”	
Indeed,	Justice	Alito’s	opinion	in	National Ass’n of Home Build-
ers	 arguably	 ignores	 the	“plain	meaning”	of	a	provision	of	a	
more	 specific	 and	 subsequently	 enacted	 statutory	 provision.	
Section	7(b)	of	the	ESA	provides	that:	“[e]ach	Federal	agency	
shall,	 in	 consultation	with	 [federal	wildlife	 agencies]	 insure 
that any	[agency	action]	authorized, funded or carried out by 
such agency . . . is not likely to jeopardize the continued exis-
tence of any endangered species or threatened species [or their 
habitat].”







And,	 the	United	States	has	not	 ratified	an	 international	 treaty	
that	does	so	either.	Moreover,	no	member	of	the	Court	studied	


















Thus,	 sustainability	 remains	 a	 concept	 in	 search	 of	 law	
subject	to	review	by	the	U.S.	Supreme	Court.	Without	a	plain	














The	Court	 seems	 to	be	 especially	 interested	 in	 reversing	


























1	 	United	Nations	Conference	on	the	Human	Environment,	Declaration on the 
Human Environment, U.N.	Doc.	A/CONF.48/14	Corr.	1	(June	16,	1972).
2	 	World	Commission	on	Environment	and	Development,	Our Common 
Future,	U.N.	Doc.	A/42/427	(1987).
3	 	Id. at	8.
4	 	United	Nations	Conference	on	Environment	and	Development, Rio Declara-
tion on Environment and Development, U.N.	Doc.	A/CONF.151/5/Rev.	1	(June	
5-16,	1992),	[hereinafter	Rio Declaration].
5	 	United	Nations	Conference	on	Environment	and	Development, Agenda 21,	
U.N.	Doc.	A/CONF.151/PC/100/Add.	1	(June	14,	1992)	[hereinafter	Agenda 
21].
6	 	See agenDa for a SuStainable america	2-3	(John	C.	Dernbach	ed.,	Envtl.	
L.	Inst.	2009).
7	 	See, e.g.,	ranee k.l. panJabi,	the earth Summit at rio: politicS, econom-




Court	continued on page 81
30Fall 2009
As	a	consequence	of	the	U.S.	Supreme	Court’s	landmark	2007	decision	in	Massachusetts v. Environmental Pro-tection Agency,	 reduced	 standing	 requirements	 have	
enabled	litigators	to	pursue	environmental	claims	and	compel	
U.S.	Federal	agencies	 to	enforce	existing	statutes.	Center for 
Biological Diversity v. Environmental Protection Agency	 is	
predicated	upon	these	reduced	standing	requirements.	On	May	
14,	2009,	the	Center	for	Biological	Diversity	(“CBD”)	filed	a	













EPA	action	by	 requesting	declaratory	 relief	 against	 the	EPA	
for	its	procedurally	improper	approval	of	Washington’s	list	of	
impaired	waters.4	
Prior	 to	Massachusetts,	 environmental	 litigants	 had	 dif-
ficulty	meeting	 requirements	 for	 substantive	 and	 procedural	
standing,	because	comprehensive	regulations	such	as	the	Clean	
Air	Act	 (“CAA”)	 preempted	 claims	 that	 fell	 under	 its	man-
date.5	Massachusetts	was	significant	because	the	Court	found	














tion.8	Center for Biological Diversity v. Environmental Protec-
tion Agency	follows	in	the	footsteps	of	these	prior	cases.	





















were	 impaired	due	 to	 ocean	 acidification,	 the	EPA	approved	
Washington’s	list	on	January	29,	2009.15	
CBD	brought	suit	against	the	EPA	because	of	its	approval	
of	Washington’s	 list	of	 impaired	waters	without	 the	acidified	
ocean	waters	allegedly	violated	CWA	section	303(d).16	CBD	
also	contends	 that	 the	EPA’s	approval	of	 the	 list	violated	 the	
Administrative	Procedure	Act,	which	allows	judicial	review	of	
agency	action	that	is	arbitrary,	capricious,	and	not	in	accordance	











in	Congress,	Center for Biological Diversity v. Environmental 
Protection Agency	demonstrates	 that	 the	reduced	requirement	
for	 substantive	 and	 procedural	 standing	 established	 in	Mas-
sachusetts	will	 continue	 to	 stimulate	environmental	 litigation	
against	agencies’	lack	of	regulatory	enforcement.19
Endnotes:	Environmental	Litigation	Standing	After	Massachusetts	v.	
EPA:	Center	for	Biological	Diversity	v.	EPA	continued on page 82
* Andy Hosaido is a J.D. Candidate, May 2011, at American University 
Washington College of Law.
environmental litigation StanDing after 
maSSachuSettS v. epa: center for biological DiverSity v. epa
by Andy Hosaido*
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InTroducTIon











of	 future	generations	 as	well	 as	between	 competing	 interests	
of	current	generations.	Not	surprisingly,	the	judiciary	has	been	
called	upon	in	the	quest	for	enforcing	sustainable	development	








and	 implementation	 of	 legislative	 and	 institutional	
regimes	for	sustainable	development.	A	judiciary,	well	
informed	 on	 the	 contemporary	 developments	 in	 the	
field	of	international	and	national	imperatives	of	envi-
ronmentally	friendly	development	will	be	a	major	force	


























The	 assembled	 judges	 then	 made	 a	 commitment	 to	










tal	 issues	 in	 the	 region	 as	 a	 prelude	 to	 the	discussion	on	 the	
legal	framework	for	environmental	management	and	the	court	
structure	in	the	three	countries	in	the	following	section.	It	then	




major envIronmenTal Issues and challenGes 













courtS aS championS of SuStainable 
Development: leSSonS from eaSt africa
by Patricia Kameri-Mbote and Collins Odote*
* Patricia Kameri-Mbote is a Professor of Law at Strathmore University. 
Collins Odote is Director of the Institute for Law and Environmental Gover-

























however,	 recourse	must	 be	 had	 to	 continental	 environmental	
























ral	 resources	of	 the	partner	states	and	 the	 taking	
of	measures	that	would	in	turn,	raise	the	standard	
of	 living	and	 improve	 the	quality	of	 life	of	 their	
populations.21	
Further,	Chapters	19	and	20	of	the	Treaty22	contain	substan-
tive	 provisions	 addressing	 environment	 and	 natural	 resource	
management	and	tourism	and	wildlife	management.	In	addition	
to	 these	 expansive	 provisions,	 the	 East	 African	 Community	
has	 also	 developed	 two	 protocols	 relevant	 to	 environmental	
management:	the	Protocol	for	the	Sustainable	Development	of	













































The	 Tanzanian	 and	 Kenyan	 constitutions,	 on	 the	 other	
hand,	do	not	contain	an	enumerated	right	to	a	clean	and	healthy	
environment.	 Instead,	both	guarantee	 the	 right	 to	 life,	which,	
following	 the	 expansive	 jurisprudence	 and	 interpretation	 of	
other	courts	 such	as	 those	 in	Asia,36	has	been	held	by	courts	
in	 both	 countries	 to	 include	 the	 right	 to	 a	 clean	 and	 healthy	
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Committee87	with	powers	 to	 investigate,	 either	on	 its	motion	



















analysIs oF sIGnIFIcanT envIronmenTal 
judGmenTs
This	section	reviews	the	performance	of	the	East	African	
courts	 as	 a	 dispute	 resolution	mechanism	 for	 environmental	
matters.	The	enactment	of	the	constitutional	provisions	on	envi-
ronment	in	Uganda	in	1995	followed	by	the	adoption	of	frame-



























Dr. Bwogi Richard Kanyerezi v. The Management Committee 
Rubaga Girls School.99	The	plaintiff	complained	that	the	defen-
dants’	toilets	emitted	odiferous	gases	that	reached	the	plaintiff’s	
home	 thus	unreasonably	 interfering	with	and	diminishing	 the	
plaintiff’s	ordinary	use	and	enjoyment	of	his	home.100	In	spite	
















have	addressed	 the	scope	of	 the	constitutional	 right	 to	 life	 in	
provisions	 in	 the	 context	 of	 environmental	 protection.105	 In	
the	case	of	Joseph D. Kessy v. Dar es Salaam City Council,106	
the	residents	of	Tabata,	a	suburb	of	Dar	es	Salaam,	sought	an	
injunction	to	stop	the	Dar	es	Salaam	City	Council	from	continu-





















case	of	Waweru v. Republic,109 the	applicants,	property	own-
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Kenyan	Constitution	includes	the	right	to	a	clean	and	healthy	
environment.	In	the	Court’s	words:









word	 life	means	much	more	 than	 keeping	 body	 and	
soul	together.115
locuS StanDi anD public intereSt litigation




common	 law,	 in	 environmental	 matters,	 access	 was	 granted	
to	 individuals	who	had	 locus standi (standing	 to	sue).116	The	
normal	 rule	 for	 locus standi is	 that	 one	 should	have	 a	direct	





where	 the	 activities	 of	 others	 may	 have	 caused	 damage	 or	
loss.”118
This	private	nature	of	rights,	remedies,	and	litigation	tends	
to	 restrict	 against	 protecting	 environmental	 rights,	which	 are	
essentially	public	rights.119	To	remedy	this	situation,	there	has	
arisen	 public	 interest	 environmental	 litigation,	 where	 public	
spirited	individuals	and	groups	seek	remedies	in	court	on	behalf	





espoused	 in	 the	 famous	English	case	of	Gouriet vs. Union of 















legislation	or	actions	 that	pervert	 the	Constitution,	 the	Court,	
as	a	guardian	and	 trustee	of	 the	Constitution,	must	grant	him	
standing.124
In Festo Balegele and 749 others v. Dar es Salaam City 
Council,














decision	in	Abdi Athumani and 9 others v. The District Com-















In	Environmental Action Network Ltd. v. The Attorney Gen-



























Ruturi & Another v. Minister for Finance and Others,142	subse-
quently	quoted	with	approval	in	the	case	of	El Busaidy v. Com-
missioner of Lands & 2 Others:143
We	state	with	firm	conviction	that	as	part	of	the	reason-












regulation of property rightS
A	critical	issue	in	environmental	management	that	is	nor-
mally	 subject	 to	 litigation	 regards	 the	 regulation	 of	 property	
rights.	Developments	 in	 law	have	 led	 to	 the	evolution	of	 the	
concept	of	public	rights	 in	private	property145	so	as	 to	ensure	
that	use	of	property	does	not	affect	the	rights	and	interests	of	








In	 the	Kenyan	case	of	Park View Shopping Arcade Lim-
ited v. Charles M. Kangethe and 2 Others,147 the	Court	had	to	
resolve	an	 issue	regarding	 the	use	of	a	wetland.	The	plaintiff	









While	 the	 applicant	wanted	 to	undertake	 construction	on	 the	
land,	the	respondents	were	operating	a	flower	business.151	The	
respondents	argued	that	the	proposed	construction	was	contrary	
to	 the	general	 right	 to	a	clean	and	healthy	environment	guar-
anteed	in	law.152	The	Court	held	that,	although	the	law	allows	
















The	High	Court	 of	Uganda	 has	 also	 confirmed	 the	 gov-
ernment’s	 right	 to	 regulate	property	 rights	 for	 environmental	
protection	 in	 the	 case	 of	Sheer Property Limited v. National 
Environmental Management Authority.155 The	 case	 involved	
an	application	by	Sheer	Property	Limited	seeking	to	quash	the	
refusal	 of	 the	National	 Environmental	Management	Author-







Environmental	 Impact	Assessments	 (“EIAs”)	 enable	 the	
examination,	 analysis,	 and	 assessment	 of	 proposed	 projects,	
policies,	or	programs	for	their	environmental	impact,	thus	inte-
grating	 environmental	 issues	 into	 development	 planning	 and	
increasing	the	potential	for	environmentally	sound	and	sustain-
able	development.	The	EIA	process,	as	argued	by	Hunter	and	
others,	 “should	 ensure	 that	 before	 granting	 approval	 (1)	 the	
appropriate	 government	 authorities	 have	 fully	 identified	 and	























v.	 Bosire,162	 these	 planning	 requirements	 received	 judicial	
37 SuStainable Development law & policy
recognition.	 In	 this	 case,	Momanyi	 was	 a	 resident	 of	 Imara	
Daima	Estate	 in	Nairobi.	Bosire	obtained	plan	information	to	
put	up	a	kiosk	at	the	entrance	of	the	Estate.	Rather	than	a	kiosk,	



























degradation,	 and	 the	 huge	 threats	 posed	 by	 climate	 change,	
against	a	background	of	corruption	and	other	governance	chal-
lenges,168	require	the	concerted	efforts	of	all	actors.	The	judi-






















the	book	Making Law Work, (Volumes I and II) - Environmental 
Compliance & Sustainable Development169	the	following:
The	future	of	the	Earth	may	well	turn	on	how	quickly	we	
can	 improve	 the	 legal	 framework	 for	 sustainable	
development	.	.	.	.	Sustainable	development	cannot	be	
achieved	 unless	 laws	 governing	 society,	 the	 econ-
omy,	 and	 our	 relationship	 with	 the	 Earth	 connect	
with	our	deepest	values	and	are	put	into	practice	inter-

















of the environment and the natural resources; and	the	
Court	should	apply	this	principle	to	determine,	where	
possible,	such	rights	or	duties	as	may	appear	to	be	more	
immediately	 linked	 to	 economic,	 social,	 cultural,	 or	
political	situations.171





















With	 the	 establishment	 of	 judicial	 training	 institutes	 in	 East	
Africa,175	 training	 on	 environmental	 law	 should	 be	 entering	
the	mainstream	and	made	continuous	so	as	to	ensure	that	judi-
cial	officers	keep	abreast	of	the	latest	developments	in	the	field	
of	environmental	 law	and	 thus	are	better	able	 to	make	sound	
decisions.
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their	 effectiveness.	The	 information	 superhighway	has	yet	 to	
reach	 the	courts	 in	East	Africa.	They	are	 still	 traditional	 and	
largely	 archaic	 institutions.	 To	 reap	 the	 benefits	 of	 informa-
tion	 technology,	modernization	of	 judiciaries	by	 introduction	
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The	ICJ	 is	currently	deliberating	Pulp Mills on the River 




















visional	 measures,	 its	 capacity	 to	 enforce	 such	 measures	 is	
uncertain.	While	Article	94	of	the	United	Nations	Charter	allows	

























driven	 initiatives.21	A	 transboundary	water	 pollution	 dispute	
cannot	be	settled	without	the	participation	of	officials	from	both	











unenforceable	 international	 law,	 the	Commission	 encourages	
transparency	 and	 compliance.	 Regardless	 of	 the	 outcome	 of	
Pulp Mills on the River Uruguay,	the	international	community	
must	develop	other	methods	of	resolving	transboundary	water	
pollution	 disputes	 before	 economic	 development	 and	 water	
quality	suffer	irrevocably.
iS the international court of JuStice the 
right forum for tranSbounDary water 
pollution DiSputeS?
by Kate Halloran*
* Kate Halloran is a J.D. candidate, May 2011, at American University 
Washington College of Law.
Endnotes:	Is	the	International	Court	of	Justice	the	Right	Forum	for	
Transboundary	Water	Pollution	Disputes?	continued on page 85
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the international court of JuStice’S 
treatment of “SuStainable Development”  
anD implicationS for argentina v. uruguay
by Lauren Trevisan*
The	International	Court	of	Justice	(“ICJ”)	gave	the	concept	of	“sustainable	development”	its	first	thorough	airing	in	1997	 in	 its	 decision	 concerning	 the	Gabcikovo-Nagy-
maros	Project.1	In	this	decision	and	all	others	to	date,	however,	
the	ICJ	has	stopped	short	of	treating	sustainable	development	
as	a	core	adjudicatory	norm.2	The	pending	Pulp Mills on the 































be	 taken	 into	 consideration,	 and	 such	new	standards	
given	proper	weight,	not	only	when	states	contemplate	
new	activities	 but	 also	when	 continuing	with	 activi-
ties	begun	in	the	past.	This	need	to	reconcile	economic	













environmental	 law	 and	 the	 legal	 implications	 of	 sustainable	
development	that	it	left	open	in	the	Gabcikovo-Nagymaros	deci-
sion.15	On	October	2,	2009	the	Court	heard	final	oral	arguments	



















“general	 international	 law.”	This	case,	 therefore,	 is	an	oppor-








*Lauren Trevisan is a J.D. candidate, May 2012, at American University 
Washington College of Law
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Endnotes:	The	International	Court	of	Justice’s	.	.	.	Implications	
for	Argentina	v.	Uruguay	continued on page 85
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towarDS a JuriSpruDence of SuStainable 
Development in South aSia:  
litigation in the public intereSt 
by Shyami Fernando Puvimanasinghe*
This paper presents an updated version of part of a chapter 
in “Foreign Investment, Human Rights and the Environment: 
A Perspective from South Asia on the Role of Public Interna-
tional Law for Development,” published by Koninklijke Brill 
NV, Leiden, The Netherlands, in 2007, which in turn consisted of 
an adapted version of the author’s PhD thesis.
InTroducTIon





















In	a	variety	of	 issues	 ranging	 from	a	massive	 leakage	of	
methyl-isocyanate	gas	to	phosphate	mining,	and	from	the	noise	


































due	 to	 lack	 of	 legislation,	 enforcement	 capacity,	 and	 legal	
resources	in	India	at	that	time.	The	ensuing	case	of	In re Union 














have	 since	 invoked	 legislative,	 constitutional,	 and	 judicial	
mechanisms	to	further	environmental	protection	and	sustainable	
* Having served as a Senior Lecturer, University of Colombo, Sri Lanka, and 
worked for human rights, health, HIV/AIDS, environment and development in 
non-governmental organizations in Gaborone, Botswana, the author, a Senior 
Research Fellow, Centre for Sustainable Development Law, McGill Univer-
sity, Montreal, Canada is currently employed in the intergovernmental sector 














by	 the	 judiciary	 to	 include	 the	
right	to	a	clean	and	healthy	envi-
ronment.15	 In	 the	 Indian	 case	 of	
Subash Kumar v. State of Bihar,	
the	petitioner	filed	a	public	inter-
est	 litigation	 pleading	 infringe-
ment	 of	 the	 right	 to	 life	 arising	
from	the	pollution	of	the	Bokaro	
River	 by	 the	 sludge	 discharged	
from	the	Tata	Iron	and	Steel	Com-
pany,	 alleged	 to	 have	 made	 the	
water	unfit	for	drinking	or	irriga-
tion.	The	court	recognized	that	the	
right	 to	 life	 includes	 the	 right	 to	
enjoyment	of	pollution-free	water	
and	air.	 It	 stated	 that	 if	anything	
endangers	 or	 impairs	 the	 qual-
ity	of	 life,	 an	 affected	person	or	
a	genuinely	interested	person	can	
bring	a	public	interest	suit,	which	





preted	 to	 include	an	environment	adequate	 for	 the	health	and	
well-being	of	the	people.17	In	the	case	of	Shehla Zia and Oth-
ers v. WAPDA,18	 the	 right	 to	 life	was	upheld	and	 interpreted	




















countries	 in	 the	 region	 have	 followed	 in	 the	 same	 direction.	
Their	 various	 efforts	 viewed	 collectively	 point	 to	 the	 evolu-
tion	 of	 a	 body	of	 regional,	 or	 comparative,	 jurisprudence	 on	
issues	of	development	and	environment	with	an	overt	human	
rights	dimension,	largely	through	the	agency	of	citizen	involve-
ment,	 legal	 representation	 in	 the	 public	 interest,	 and	 judicial	
innovation.	 The	 contribution	 of	
the	 judiciary—especially	 the	
higher	 judiciary—is	 striking,	
especially	 in	 the	 light	 of	 the	
lesser	commitment	to	sustain-
ability	 on	 the	 part	 of	 most	
third	 world	 politicians.	 The	
case	 law	 should	 in	 principle	
be	 applicable	 to	 both	 global	







the	 factual	 context	 may	 be,	
the	 legal	 issues	are	 the	same,	







judIcIal InTervenTIon In susTaInable 
developmenT In The reGIonal TerraIn







adopted	and	redress	granted.24	The Dhera Dun case25	involved	










and concerted action 
in the judiciary, legal 
profession, and civil 
society have helped to 
create an expanded 
notion of access to 
justice and to foster the 
phenomenon of [Public 
Interest Litigation]





and	 proactive	 judicial	 action	 is	 evident	 in	 a	 variety	 of	 other	








Significant	measures	 include	 the	 creative	 usage	 of	Directive	
Principles	of	State	Policy,28	 judicial	 recognition	of	a	 right	 to	
a	healthy	environment,29	and	the	interpretation	of	an	adequate	
standard	of	living	to	include	an	adequate	quality	of	life	and	envi-
ronment.	In	cases	like	Juan Antonio Oposa v.	The Honourable 




ecology,30	 human	 rights	 provi-
sions	 have	 been	 used	 for	 envi-
ronmental	 protection.31	 Judicial	
measures	 have	 also	 liberalized	
locus standi	 to	 include	any	per-
son	genuinely	concerned	for	the	
environment,32	 placed	 a	 public	
trust	 obligation	 on	 states	 over	
natural	 resources,33	 imposed	





























the	region	and	public	 interest	 litigation	 is	now	also	common-
place	in	the	lower	courts.	Cases	include	Akhil v.	Secretary A.P. 
Pollution Control Board W.P.;39	A.P. Pollution Control Board 
v. Appellate Authority Under Water Act W.P.;40	A.P. Gunnies 
Merchants Association v.	Government of Andhra Pradesh;41	
Research Foundation for Science v. Union of India;42	Chin-
nappa v.	Union of India43	and	Beena Sarasan v. Kerala Zone 
Management Authority et al.44	In	Research Foundation for Sci-
ence and Technology and Natural Resources Policy v.	Union 
of India et al.,45	a	public	interest	suit	led	to	the	appointment	by	
the	Supreme	Court	of	a	Committee	to	inquire	into	the	issue	of	
hazardous	wastes.
In	 Pakistan,	 recent	 cases	
include	 Bokhari v. Federa-
tion of Pakistan46	and	Irfan v.	
Lahore Development Author-
ity (“Lahore	 Air	 Pollution	
Case”).47	 The	 first	 case	 con-
cerned	 the	grounding	and	col-
lapse	 of	 a	 ship	 in	 the	 port	 of	
Karachi	 in	 2003,	 leading	 to	 a	



















environment	 for	 the	 citizens.	 The	 court	 cited	 several	 Indian	
judgments,	including	Ratlam Municipality v.	Vardichand, where	
Justice	Krishna	Iyer	had	touched	on	the	need	to	be	practical	and	
practicable	and	order	only	what	can	be	performed.
In	 Nepal, Suray Prasad Sharma Dhungel v. Godavari 
Marble Industries et al.48	was	a	 landmark	case,	decided	by	a	
full	bench	of	 the	Supreme	Court.	The	Court	held	that	a	clean	
and	healthy	environment	 is	part	of	 the	 right	 to	 life	under	 the	
Constitution.	It	upheld	the	locus standi of	NGOs	or	individuals	
PIL has also become a 
common feature in cases 
concerning development, 
environment, and human 
rights, which have closely 
















under	its	governing	statute.	In	Sharma et al. v.	His Majesty’s 











in	order	 to	reduce	vehicular	pollution	 in	 the	Kathmandu	Val-
ley,	well	known	for	its	historical,	cultural,	and	archaeological	
significance.	
In	 Bangladesh,	 the	 case	 of	 Bangladesh Environmental 
Lawyers Association v. Secretary, Ministry of Environment and 
Forests,51	concerned	the	neglect,	misuse,	and	lack	of	coordina-
tion	by	governmental	authorities	in	relation	to	Sonadia	Island,	











publIc InTeresT lITIGaTIon and susTaInable 
developmenT landscape In srI lanka
Sri	 Lanka’s	 modern	 domestic	 jurisprudence	 is	 linked	
closely	 to	 relevant	 international	 law.	 The	 dynamic	 currents	
of	 sustainable	development	 law—especially	 in	 the	context	of	
human	rights,	public	interest	litigation,	and	the	environment—in	
the	domestic	courts	of	the	South	Asian	region	have	influenced	
the	 ebb	and	flow	of	 the	waters	of	 the	 island’s	 jurisprudence,	































The	 jurisprudence	 being	 developed	 in	 the	 Indian	
Supreme	Court	 is	 important	for	Sri	Lanka	and	South	
Asia,	 since	 it	 provides	 insights	 into	 the	 manner	 in	
which	policy	perspectives	recognized	in	international	
standards	 can	 be	 integrated	 into	 domestic	 law.	 This	







Act	(“NEA”)	was	Keangnam Enterprises Ltd. v.	Abeysinghe.56	
It	arose	from	a	complaint	by	the	inhabitants	of	a	village	in	the	
North-Western	province	 to	 the	Magistrate’s	Court	 (“MC”)	of	
Kurunegala	regarding	public	nuisance	from	blasting	and	metal	
quarrying	operations.	The	metal	was	used	to	develop	a	major	
road.	 Excessive	 noise	 and	 vibration	 from	 blasting	 day	 and	
night	had	led	to	severe	damage	to	person	and	property,	includ-





revision	 to	 the	Court	of	Appeal	 (“CA”)	under	Article	138	of	
the	Constitution.	The	Keangnam	company	had	obtained	some	
licenses,	 such	 as	 a	 site	 clearance,	 but	 not	 an	 Environmental	






























































tively.64	The	first	Sri	Lankan	case	 in	 the	nature	of	PIL	in	 the	
environment/development	 context	was	Environmental Foun-




































In	Environmental Foundation Ltd. v. Ratnasiri Wickrem-












is	obeyed	 in	 the	 interest	of	all.	Unless	any	citizen	has	 stand-
ing,	therefore,	there	is	no	means	of	keeping	public	authorities	
within	the	law	except	where	the	Attorney	General	will	act,	and	
frequently	he	will	 not.70	 In	Deshan Harinda (a minor) et al. 
v. Ceylon Electricity Board et al. (“The	Kotte	Kids	case”),71	a	
group	of	minor	children	filed	a	fundamental	rights	application	
alleging	 that	 the	noise	 from	a	 thermal	power	plant	generator	
exceeded	national	noise	standards	and	would	cause	hearing	loss	
and	other	 injuries.	Standing	was	granted	 for	 the	 case	 to	pro-
ceed	on	the	basis	of	a	violation	of	the	right	to	life.	Although	the	
Sri	 Lankan	 Constitution	 does	 not	
expressly	provide	for	the	right	to	
life,	it	was	argued	that	all	other	





without	 prejudice	 to	 their	 civil	
rights,	 so	 there	 is	 no	 adjudica-
tory	decision.
In	 Gunarathne v. Hom-
agama Pradeshiya Sabha et 
al.,72	in	what	was	the	first	express	
reference	to	sustainable	develop-
ment	 by	 the	 Supreme	Court,	 it	
was	noted	that:	“Publicity,	trans-
parency	and	fairness	are	essen-
tial	 if	 the	 goal	 of	 sustainable	
development	is	to	be	achieved.”	
Here,	 the	court	refers	expressly	


























The	case	of	Tikiri Banda Bulankulama v.	Secretary, Min-
istry of Industrial Development75	 is	 a	 significant	 example	 of	
how	consensus	reached	in	New	York,	Geneva,	or	The	Hague	






were	 highly	 beneficial	 to	 the	
company	and	showed	little	con-
cern	 for	 human	 rights	 and	 the	
environment;	 indigenous	 cul-
ture,	history,	religion	and	value	
systems;	 and	 the	 requisites	 of	
sustainable	 development	 as	 a	
whole.	 It	was	 the	 subject	 of	 a	
public	interest	suit	by	the	local	
villagers	 (including	 rice	 and	
dairy	farmers,	owners	of	coco-
nut	 land,	 and	 the	 incumbent	
of	 a	 Buddhist	 temple)	 in	 the	
Supreme	Court.
The	 proposed	 project	 was	
to	 lead	 to	 the	 displacement	 of	
over	 2,600	 families,	 consist-























ered	 in	 the	 light	 of	 the	 foregoing	principles.	Admit-
tedly,	the	principles	set	out	in	the	Stockholm	and	Rio	
Declarations	 are	 not	 legally	 binding	 in	 the	 way	 in	
In the South Asian region 
as a whole, public interest 
litigation has been useful 
in injecting an informed, 
participatory, and 
transparent approach 
to the processes of 
development, and to 
governmental and private 
sector actions involving 
public resources









This	pronouncement	 could	have	 significant	 ramifications	

















irrigation	 tanks	 that	were	 to	be	destroyed.	Having	considered	
the	question	as	to	whether	economic	growth	is	the	sole	criterion	






















erally	 provide	 grounds	 for	 a	 legal	 judgment,	 in	 this	
instance,	it	did	make	a	positive	contribution	by	empha-
sizing	 the	 universal	 and	 timeless	 nature	 of	 concepts	
such	as	 sustainable	development,	which	are	at	 times	
perceived	 as	 ‘western’	 or	 alien	 to	 non-Occidental	
societies.85



























modest	plot	of	 land	and	a	 little	hut	because	 they	are	
of	“extremely	negligible”	value	in	relation	to	a	multi-
billion	 rupee	 national	 project,	 it	 is	 nevertheless	 not	
equitable	 to	disregard	 totally	 the	 infringement	of	his	
rights:	the	smaller	the	value	of	his	property	the	greater	
his	right	to	compensation.87
Weerasekera et al. v. Keangnam Enterprises Ltd.88	
involved	a	mining	operation	alleged	to	violate	public	nuisance	
law	by	local	citizens	because	of	the	noise	level	of	its	operation.	








Still	 another	 significant	 case,	Environmental Foundation 
Ltd. v. Urban Development Authority et al.,89	 concerned	 the	
proposed	 leasing	out	of	 the	Galle	Face	Green,	a	popular	sea-
side	promenade	in	Colombo	city	and	a	major	public	utility	built	












































Centre for Environmental Justice v. Ministry of Agriculture, 










































uncontroversial.	 It	 could	 create	 a	 system	of	 decision-making	
that	is,	in	a	sense,	ex post facto	and	decentralized.	If	not	kept	
within	certain	 limits,	 it	could	divert	 the	development	process	
away	from	the	policy-planning	objectives	of	the	state,	leading	






ciples	of	 international	 law	should	be	 selectively	adopted	and	
suitably	adapted	to	domestic	contexts.	There	is	a	tendency	to	use	
these	tools	to	oppose	development	projects,	particularly	because	




opment.	What	 is	 important	 is	 to	promote	development	 that	 is	
sustainable.	 In	 fact,	 the	 concept	 of	 sustainable	 development	
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including those relating to power production, oil refineries, bridges and interna-
tional airports.
4	  Narmada Bachao Andalan v. Union of India & others, A.I.R. 1999 S.C. 
3345, available at http://www.ielrc.org/content/c0001.pdf. 
5	  In re Union Carbide Corp. Gas Plant Disaster, 634 F. Supp. 842, 844 
(S.D.N.Y. 1986) (aff’d as modified); In re Union Carbide Corp. Gas Plant 
Disaster, 809 F.2d 195, 197 (2d Cir. 1987).
6	  Union Carbide Corp. v. Union of India, A.I.R. 1990 S.C. 273, available at 
http://www.commonlii.org/cgi-commonlii/disp.pl/in/cases/INSC/1989/179.
html?query=union+carbide.
7	  See, e.g., Indira Jaising, Bhopal, Settlement or Sell-Out?, the lawyers, Mar. 
1984, at 4.
8	  Proceedings of the Int’l Conference on the 20th Anniversary of the Bhopal 
Gas Tragedy, “The Bhopal Gas Tragedy and its Effects on Process Safety,” 
Dec. 1–3, 2004, Indian Institute of Technology, Kanpur, India, available at 
http://www.iitk.ac.in/che/jpg/bhopal2.htm.
9	  C.G. Weeramantry, Private International Law & Public International Law, 
34 rivista Di DirittO internaziOnale private e prOCessuale 313, 324 (1998). 
10	  Environmental Conservation Act, No.1 (1995) (Bangl.);  The Environment 
Protection Act, No. 29 of 1986; inDia CODe (1991);  Water (Prevention and 
Control of Pollution) Act of 1974, No. 6 of 1974; inDia CODe (1974);  Air (Pre-
vention and Control of Pollution) Act, No. 14 of 1981; inDia CODe (1981);  The 
National Environmental Act, No. 47 (1980) (Sri Lanka);  The Environmental 
Protection Act, No. 34 (1997) (Pak.);  The Environmental Protection Act, No. 
24 (1997) (Nepal);  The Environmental Protection & Preservation Act of 1993, 
No. 4 (1993) (Maldives);  The National Environmental Protection Act of 2007 
(Bhutan).  In Bhutan, environmental conservation and sustainable develop-
ment form part of the beliefs and values, inherent to the community. They are 
high on the policy agenda, integrated into measures like the Environmental 
Assessment Act 2000, Biodiversity Act 2003, and the work of the National 
Environmental Commission, and will be central in the National Environmental 
Protection Act presently in the process of formulation.
11	  In Sri Lanka for example, the Central Environmental Authority and local 
authorities issue Environmental Protection Licenses.
12	  Part IV B of the National Environmental Act of Sri Lanka regulates envi-
ronmental quality for inland waters and the atmosphere.  The National Environ-
mental Act, supra note 10.
13	  inDia COnst. arts. 48a & 51a(g); nepal COnst. art. 26(4) (referring to the 
need to prevent further damage to the environment through development, 
by raising public awareness); sri lanKa COnst. art. 27(14) (“the State shall 
protect, preserve and improve the environment for the benefit of the commu-
nity”); sri lanKa COnst. art. 28(f) (“the exercise and enjoyment of rights and 
freedoms is inseparable from the performance of duties and obligations and 
accordingly it is the duty of every person in Sri Lanka (f ) to protect nature and 
conserve its riches”); sri lanKa COnst. art. 27(4) (providing that the State shall 
strengthen and broaden the democratic structure of government and the demo-
cratic rights of “the People by decentralizing administration and affording all 
possible opportunities to the People to participate at every level of national life 
and in government.”).
Endnotes:		towarDS a JuriSpruDence of SuStainable Development in 
South aSia: litigation in the public intereSt
Endnotes:	Towards	a	Jurisprudence	of	Sustainable	Development	in	
South	Asia:	Litigation	in	the	Public	Interest	continued on page 86
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tenSion between hyDroelectric energy’S 
benefitS aS a renewable anD itS Detrimental 
effectS on enDangereD SpecieS




Although	 renewable	 energy	 sources	will	 be	 a	 crucial	 tool	 in	
the	fight	against	climate	change,	 they	often	create	other	envi-
ronmental	 problems.2	 A	 recent	
Ninth	 Circuit	 Court	 of	Appeals	
decision,	National Wildlife Fed-
eration v. National Marine Fish-
eries Service,	 exemplifies	 how	
one	 form	 of	 renewable	 energy,	
hydroelectric	 power,	 has	 been	
challenged	by	the	environmental	
community	 for	 its	 detrimental	
effect	 on	 endangered	 fish	 spe-
cies.3	The	case	demonstrates	that,	
as	Congress	moves	to	incentivize	
hydroelectric	 power,	 there	 may	
be	a	 temptation	 for	Congress	 to	
exploit	 a	 judicial	 loophole	 to	
make	 the	 Endangered	 Species	
Act	(“ESA”)	inapplicable	to	dam	
operations.	
Hydroelectric	 power	 is	 cre-



























As	 a	 recent	 article	 in	 the	Los	
Angeles	 Times	 dramatically	
explained:	 “The	 emerging	
boom	 in	 hydroelectric	 power	
pits	 two	 competing	 ecologi-
cal	 perils	 against	 each	 other:	
widespread	fish	extinctions	and	
a	warming	planet.”13	Fish	mor-
tality	 resulting	 from	 passage	
through	turbines	at	hydroelec-
tric	 facilities	 can	 be	 as	much	
as	 30%,	 although	 the	 use	 of	
the	 best	 existing	 turbines	 can	
reduce	 that	 to	5-10%.14	Some	
of	 the	 affected	 fish,	 such	 as	
species	 of	 salmon	 and	 steel-
head,	are	 listed	on	 the	 federal	
list	of	endangered	or	threatened	
species	under	the	ESA.15	
The	 ESA	 has	 provided	 a	
mechanism	 for	 challenges	 to	 hydroelectric	 power	 projects	 in	
the	courts	when	an	endangered	or	threatened	species	is	put	at	
risk	by	dam	development.	The	seminal	opinion	by	the	Supreme	












*Janet M. Hager is a J.D. Candidate, May 2010, at American University 
Washington College of Law.
The ESA has provided a 
mechanism for challenges 
to hydroelectric power 
projects in the courts 
when an endangered 
or threatened species 
is put at risk by dam 
development
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Similar	to	the	decision	of	the	Supreme	Court	in	Tennessee 
Valley Authority,	the	recent	opinion	of	the	United	States	Court	
of	Appeals	of	the	Ninth	Circuit	in	National Wildlife Federation 



























nation’s	 hydroelectric	 energy	 capacity.26	Although	Congress	
could	 facilitate	 its	 goal	of	 increasing	hydroelectric	power	by	
exempting	 the	 operation	 of	 hydroelectric	 facilities	 from	 the	































Institute,	Renewable Energy Tax Credits,	iSSue 4, the bottom line on . . . 1,	
available at	http://pdf.wri.org/bottom_line_renewable_energy_tax_credits.pdf.	
11	 	pew center on global climate change, pew center Summary of h.r. 
































human rightS anD environmental protection:




The	French	National	Assembly	adopted	 the	Charter	 for	the	Environment	 (“Charter”)	 in	2004	and	 integrated	 it	into	the	Constitution	of	the	French	Fifth	Republic	by	the	
amendment	of	March	1,	2005.	On	June	19,	2008,	 the	French	
constitutional	 council,	Conseil constitutionnel,	 in	 a	 landmark	
decision	on	 the	constitutionality	of	 the	statute	on	Genetically	
Modified	Organisms	(“law	on	genetically	modified	organisms”), 
reaffirmed	 the	 constitutional	 value	 of	 every	 right	 and	 duty	
defined	in	the	2004	Charter	for	the	Environment.1	On	October	
3,	2008,	the	Conseil d’Etat	(“French	Administrative	Supreme	
Court”),	 for	 the	 first	 time	 quashed	 a	 government	 regulation	
on	the	grounds	that	it	did	not	respect	the	Charter	for	the	Envi-
ronment.	While	constitutional	control	based	on	the	Charter	 is	


















Since	 it	 is	 only	 recently	 that	 the	Constitution	has	devel-











human rIGhTs and The envIronmenT,  
a “TransnaTIonal” and “InTernaTIonal” aFFaIr
This	section	will	analyze	the	relationships	between	human	
rights	 and	 the	 environment.	 In	 attempting	 to	 classify	 human	
rights,3	first	generation	rights	refer	to	traditional	civil	and	politi-






















tions	 “public	 health.”8	 The	 International	 Covenant	 on	 Eco-








major	 international	 law	 instruments	 to	 link	human	 rights	and	
environmental	protection	objectives.	Specifically,	Principle	1	
states	that:	
Man	 has	 the	 fundamental	 right	 to	 freedom,	 equality	
and	adequate	conditions	of	life,	in	an	environment	of	a	
quality	that	permits	a	life	of	dignity	and	well-being,	and	
* Lecturer in Public and Comparative Law, School of Law, University of Essex, 
Wivenhoe Park, Colchester, CO4 3SW, UK. dmarrani@essex.ac.uk.










to	their	capabilities.	Where there are threats of serious 
or irreversible damage, lack of full scientific certainty 
shall not be used as a reason for postponing cost-effec-
tive measures to prevent environmental degradation.11	
The	1994	Draft	Principles	on	Human	Rights	and	the	Envi-
ronment	expressly	links	human	
rights	 and	 the	 environment,	
particularly	 Principle	 7,	which	
states	 that	 “[a]ll	 persons	 have	




tional	 Union	 for	 Conservation	






















environmental	 protection,	 as	well	 as	 threats	 that	may	 impact	
people’s	 right	 to	 life	 (Guerra & Others v. Italy),16	 property	
(Chasagnou & Others v. France),17	privacy	(Guerra & Others 
v. Italy),18	access	to	court	(Athannossoplan & Others v. Switzer-
land),19	and	freedom	of	expression (Guerra & Others v. Italy).20	
The	concerns	for	health	and	the	welfare	of	the	environment	are	
human	rights	that	require	protection	and	evaluation.	












(Fredin v. Sweden [No. 1]).24	The	Court	of	Strasbourg	has	often	
considered	questions	pertaining	to	environmental	protection	and	
highlighted	 their	 importance	(as	seen	 in	Taşkın and Others v. 
Turkey;25	Moreno Gómez v. Spain;26	Fadeïeva v. Russia;27	Gia-
comelli v. Italy).28	Protection	of	the	environment	is	therefore:	
.	 .	 .	 a	 value,	 the	 defence	
of	 which	 arouses	 a	 con-




and	 even	 some	 fundamen-
tal	 rights,	 like	 the	 right	 of	









thing	may	be	used	 in	order	 to	counter	solutions	 that	may	not	
bring	 about	 the	 right	 objectives	 (Chassagnou and Others v. 
France).30	 In	fact,	 in	areas	 like	environmental	protection,	 the	
Court	respects	the	assessment	of	the	national	legislator,	except	




“consITuTIonalIsaTIon” oF envIronmenTal 
human rIGhTs as a domesTIc soluTIon
In	this	respect,	 the	case	of	the	Constitution	of	the	French	













the instruments of 
international human 
rights have typically 
accorded minimal 
attention to environmental 
issues.
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of	 rights	by	applying	 the	Charter.	 In	 the	comment	made	dur-






The	 “constitutionalisation”	 of	 environmental	 protection	
through	the	“constitutionalisation”	of	human	rights	saw	an	expo-




about	 international	 rules	 rather	 than	a	patchwork	of	domestic	
solutions.	However,	“constitutionalisation”	could	be	perceived	
as	a	more	efficient	way	of	protecting	the	environment.	“Con-























































The 2004 charTer For The envIronmenT and 
























decision-making.46	 The	 precautionary	 principle	 acted	 as	 an	















































October	2007,	in	the	case	M. F, M. E, M. C, M et Mme B., M. et 










































amendment	of	 July	2008,	 introducing	 the	possibility	 to	bring	




















































mountain	 lakes.	 According	 to	
the	government	regulation,	the	
perimeter	 should	 be	 delimited	
by	local	authorities’	decisions,	
made	 on	 a	 case-by-case	 basis	
for	each	lake.	The	2006	decree	




cess.	Article	 R.	 145-11	 stated	
that	either	the	state	or	the	water-
side	 municipalities	 (town	 or	
city)	had	the	authority	to	delimit	
the	perimeter	around	mountain	








































The	 responsibility	 of	 the	 2005	
constitutional	 amendment	 that	
constitutionalised	 the	 Charter	
for	 the	 Environment	 and	 also	
added	to	article	34’s	list	that	the	
expression	 of	 the	 fundamental	
principles	 on	 the	 preservation	
of	 the	 environment	 fell	 to	 Par-
liament.	 In	 consequence,	 only	
a	 statute	 could	 be	 adopted	 to	















and	 duties	 are	 imposed	 on	 public	 powers	 and	 administrative	
authorities	in	their	respective	domains	of	responsibility.
In	addition,	the	French	Administrative	Supreme	Court	con-




the	 right	 to	 access	 all	 information	 held	 by	 public	 authorities	
and	 to	 participate	 in	 the	 elaboration	 of	 public	 decisions	 that	
For some, and 
France in particular, 
environmental protection 
is best accomplished 
by declaring it a 
constitutionally protected 
human right




























































Courts	continued on page 88









3	 	See	antonio caSSeSe, i Diritti umani oggi, 9-27 (2007) (developing	classifi-
cations	of	human	rights).


































thirD party petitionS aS a meanS of 
protecting voluntarily iSolateD  
inDigenouS peopleS
by Nickolas M. Boecher*
*Nickolas M. Boecher is a J.D. candidate, May 2012, at American University 
Washington College of Law.
There	 are	 more	 than	 one	 hundred	 isolated	 indigenous	groups	worldwide	with	more	 than	 half	 living	 in	 Peru	and	Brazil.1	Loggers,	colonists,	and	oil	companies	are	
encroaching	on	the	lands	of	these	groups,	which	are	at	an	addi-























In	The Mayagna (Sumo) Awas Tingni Community v. Nica-
ragua,8	the	Court	ordered	Nicaragua	to	grant	property	rights	to	
the	Awas	Tingi	people	who	 faced	 threats	of	 logging	on	 their	











Since	Awas	Tingni,	 other	 contacted	 indigenous	 groups	 have	




















difficulties	 in	 gathering	 evidence	 documenting	 human	 rights	
abuses	of	silent	victims	in	remote	regions.
Further,	 Inter-American	 Court	 precedent,	 while	 promis-




















Isolated	Indigenous	Peoples	continued on page 89
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SuStainability anD the courtS:  
a SnapShot of canaDa in 2009
by Katia Opalka and Joanna Myszka*
*Katia Opalka is a graduate of McGill University in Montreal (History `92, 
Common Law and Civil Law `97) and a member of the Quebec Bar. Katia spent 
six years investigating environmental law enforcement at the NAFTA environ-
mental commission (www.cec.org/citizen) before returning to private practice in 
2008. As head of the Blakes LLP environmental group in Montreal, she counsels 
clients in all areas of environmental law and policy. Joanna Myszka obtained a 
B.A. in Political Science from McGill University (2005) as well as a Common 
Law and Civil Law degree from McGill University (2009). Joanna is currently 
working as an articling student at Blakes, where she is gaining experience in 
many different areas of law, including environmental law and policy. Prior to 
her legal career, Joanna worked in the IT department of a major aerospace 
company in Québec, on a part-time basis.
InTroducTIon






solve	problems	amicably	has	 limited	 the	role	of	 the	courts	 in	
advancing	sustainable	development	in	Canada.		While	the	gov-
ernment	continues	to	view	litigation	as	“un-Canadian,”	citizens	














After	 Canada	 became	 the	 first	 industrialized	 country	 to	










The	 reason	 for	Canada’s	 relative	 failure	 to	plan	 resource	
development	in	a	sustainable	fashion	lies	in	the	constitutional	
division	of	 legislative	powers	between	 the	provinces	 and	 the	







serving	biodiversity	on	 its	 land	base,	 the	 federal	government	
does	not	step	in.	
treatieS

































provisions	of	the	Canadian Environmental Protection Act, 1988 
on	the	basis	that	the	provisions	constituted	a	valid	exercise	of	
the	 federal	 government’s	 constitutional	 authority	 to	 legislate	
criminal	law.15	That	decision,	though	a	victory	for	the	federal	












There	 is	 no	 common	 law	 requirement	 that	 governments	
enforce	the	law—environmental	or	otherwise.18	There	is	only	
potential	 civil	 liability	 if	 the	 government	 adopts	 an	 enforce-
ment	 policy	 and	 then	 acts	 contrary	 to	 that	 policy,	 causing	
harm.19	Enforcement	policies	 for	 federal	 environmental	 laws	
in	Canada	are	fraught	with	pro-
visions	 that	 make	 prosecution	
highly	 unlikely.	 The	 policies	
identify	 enforcement	 responses	
to	 instances	 of	 suspected	 non-
compliance,	 reserving	 prosecu-
tion	 for	 cases	where	 the	 intent	






not	 have	 major	 environmental	




the Department of JuStice
While	 a	 department	 such	 as	 Environment	 Canada	 may	
recommend	prosecution	in	certain	cases,	the	decision	to	press	





















tracted	 litigation.26	However,	Canada	 does	 have	 one	 notable	
prosecution	 success	 story.	 In	1993,	Tioxide	Canada	 Inc.	was	
fined	four	million	Canadian	dollars	 for	consistently	failing	 to	
heed	Government	demands	 that	 it	 install	a	system	to	 treat	 its	
toxic	 effluent	 before	 discharging	 it	 into	 the	 Saint	 Lawrence	
River.27
















of	 forcing	 the	 government’s	
hand.	Litigants	 have	 been	 less	
successful	 in	 their	 attempts	 to	

















tation	 for	 environmental	 groups	 seeking	 judicial	 redress	 for	
Enforcement policies for 
federal environmental 
laws in Canada are 
fraught with provisions 
that make prosecution 
highly unlikely































mental	 groups	 in	 Canada	 as	 a	
means	 of	 forcing	 the	 govern-
ment	to	implement	conservation	
statutes	 such	 as	 environmental	
assessment	 or	 endangered	 spe-
cies	 legislation.	 Such	 litigation	




“the	Minister	may”?	The	SCC	ruling	in	Friends of the Oldman 




in	the	adoption	of	the	Canadian Environmental Assessment Act 
(“CEAA”).40

























In	Spraytech v. Hudson,46	 the	SCC	decided	 the	constitu-
tionality	of	a	by-law	adopted	by	the	Town	of	Hudson,	Québec,	
banning	the	use	of	cosmetic	pesticides.	Charged	with	using	pes-
ticides	 in	 violation	 of	 the	 by-
law,	Spraytech	moved	 to	 have	
the	 Superior	 Court	 of	 Québec	
declare	 the	 by-law	 inopera-
tive	and	ultra vires the	 town’s	
authority	 because	 it	 conflicted	




power	 to	 enact	 the	 by-law.48	






















have succeeded when they 
have used the publicity 
that comes with litigation 
as a high profile means of 
forcing the government’s 
hand
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the polluter payS principle (clean-up orDerS)—
impeRial oil
In	 Imperial Oil Ltd	v. Quebec (Minister of the Environ-
ment)54	the	SCC	decided	the	legality	of	a	clean-up	order	issued	


















the	Minister	 issued	 the	 assess-
ment	 order	 the	 Minister	 was	
not	adjudicating	but	 rather	per-




to	 address	 the	 contamination	











the polluter payS principle (claSS actionS)— 
St. lawRence cement

















when	 it	 comes	 to	 abnormal	 annoyances	 under	Article	 976.65	
Rather,	liability	is	triggered	when	the	nuisance	becomes	exces-
sive	or	 intolerable.	The	SCC	relied	on	 legal	commentary	and	










In	 British Columbia v. 
Canadian Forest Products 
Ltd.,68	 the	 British	 Columbia	
(“BC”)	 government	 sought	 a	
damages	 award	 against	 Cana-
dian	 Forest	 Products	 Ltd.	
(“Canfor”)	 in	 connection	with	
a	 forest	 fire	 that	 burned	 1,491	
hectares	of	forest	in	the	BC	inte-
rior.	Canfor	was	largely	respon-





sued	 as	 a	 representative	of	 the	public,	 for	 damages	 resulting	
from	the	environmental	impact	of	the	forest	fire.	
The	SCC	held	 that	as	defender	of	 the	public	 interest,	 the	
government	can	sue	 for	environmental	 loss	based	on	 the	 law	
of	 public	 nuisance.72	 The	 Court	 considered,	 and	 eventually	
















Canada’s refusal to own 
up to its shortcomings 
has resulted in Canadian 
delegations being 
sidelined at global 
summits










assistance.	 Canada’s	 international	 influence	will	 continue	 to	
wane.	





and	 nature	 from	 the	 negative	 effects	 of	 economic	 develop-




























3	 	See generally	i.b. marShall & p.h. Shut, agric. & agri-fooD can., a 















7	  Reference	Re: Offshore	Mineral	Rights,	[1967]	S.C.R.	792,	799	(Can.)	
(recounting	the	historical	development	of	provincial	land	control	in	British	
Columbia).
8	 	See	crown lanD factSheet,	supra	note	6,	at	1.	
9	 	laura barnett, parliamentary information & reSearch Serv., canaDa’S 






















16	 	Paul	Muldoon	&	Richard	D.	Lundgren,	The Hydro-Quebec Decision: Loud 









20	 	See	environment canaDa, compliance anD enforcement policieS for the 







Endnotes:		SuStainability anD the courtS: a SnapShot of canaDa 
in 2009
Endnotes:	Sustainability	and	the	Courts:	A	Snapshot	of	Canada	
in	2009	continued on page 89
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precautionary principle in the international 
tribunal for the law of the Sea
by Yoona Cho*
*Yoona Cho is a J.D. Candidate, May 2011, at American University Washington 
College of Law.
The	World	Trade	Organization	(“WTO”)	encourages	its	members	to	fully	exhaust	negotiations	and	consultations	before	 bringing	 a	 case	 before	 its	 Dispute	 Settlement	

















faced	 with	 insufficient	 scientific	 data.5	 It	 also	 requires	 the	



























The	 ITLOS	has	 successfully	 increased	 its	 legitimacy	 by	
demonstrating	 an	 effective	 formula	 through	 incorporation	 of	
the	precautionary	approach	in	its	judgments.12	In	the	Southern	
Bluefin	Tuna	 case,	 the	 ITLOS	 encouraged	 the	 parties	 to	 act	




To	 avoid	 overuse	 of	 the	 precautionary	 approach,	 which	
could	result	in	diminished	legitimacy,	the	ITLOS	established	a	
clear	threshold	in	the	Mixed	Oxide	Fuel	plant	case	(“MOX”).15	
MOX	 involved	 a	 dispute	 over	marine	 pollution	 between	 the	
United	Kingdom	(“UK”)	and	Ireland	in	which	Ireland	requested	
that	ITLOS	stop	the	UK	from	releasing	radioactive	waste	from	
the	MOX	plant	 into	 the	 Irish	Sea,	 amongst	other	provisional	
measures.16	The	Tribunal	 took	 this	opportunity	 to	 clarify	 the	
extent	and	limits	 in	 the	use	of	 the	precautionary	approach.	In	
doing	so,	the	Tribunal	emphasized	the	requirement	of	indicat-
ing	the	seriousness	of	the	potential	harm	to	the	marine	environ-




















the	Law	of	the	Sea	continued on page 90
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giving power to the people: comparing the 
environmental proviSionS of chile’S free traDe agreementS with 
canaDa anD the uniteD StateS
by Rachel T. Kirby*
*Rachel T. Kirby is a J.D./M.A. Candidate, 2010, American University 
Washington College of Law and School of International Service.
 “Trade, of course, is neither inherently good nor bad; but 






known	 as	 the	North	American	Agreement	 on	Environmental	
Cooperation	 (“NAAEC”),	 provides	 a	mechanism	 for	 citizens	
to	aim	the	international	spotlight	on	a	government’s	failure	to	
enforce	 domestic	 environmental	 laws.3	 A	 similar	 agreement	
between	Chile	 and	Canada,	 the	Canada-Chile	Agreement	 on	
Environmental	Cooperation	(“CCAEC”),	allows	ordinary	citi-
zens	 to	 ask	 an	 international	 body	 to	 investigate	 alleged	non-
enforcement	 of	 environmental	
laws.4	While	 these	mechanisms	
are	 commonplace	 in	 a	 number	
of	 international	 trade	 agree-






As	 the	 international	 com-
munity	 turns	 its	 attention	 to	
environmental	 crises	 around	









mechanisms	 under	 the	CCAEC,	NAAEC,	 and	 the	USCFTA.	

























Committee,	 and	 a	 Joint	 Pub-
lic	 Advisory	 Committee.10	 A	
citizen	 submission	 to	 the	CEC	
must	meet	seven	largely	proce-
dural	 criteria	 and	be	grounded	
in	 a	 specific	 incident	 of	 non-















The United States must 
decide how to address 
lax enforcement of 













the	 parties	 convene	 a	 meeting	
of	 the	 Commission	 to	 resolve	





the	 non-enforcing	 party.22	 The	
complaining	party	 can	 suspend	
USCFTA	 trade	 benefits	 if	 the	
party	fails	to	pay	the	fine.23	
analysIs
effective enforcement of environmental lawS 
protect the environment, human health, anD 
foreign inveStment StreamS

















State-to-State DiSpute reSolution alone DoeS 
not increaSe enforcement of environmental lawS
While	 state-to-state	 dispute	 resolution	 theoretically	 pro-
vides	a	venue	for	environmental	advocates	to	work	though	their	



















same	 time,	 the	 consequences	
of	state-to-state	dispute	resolu-
tion	are	 trade	sanctions,	which	
undermine	 the	 purpose	 of	 the	
agreement:	 free	 trade.35	 As	 a	
result,	 no	 party	 has	 used	 the	
NAAEC	 or	 CCAEC	 govern-























a citizen enforcement proceDure iS a better 
mechaniSm for increaSing enforcement of 
environmental lawS anD promoting public 
intereSt in the environment
A	citizen	enforcement	mechanism	strikes	a	balance	between	







No state party has used 
the state-to-state dispute 
resolution procedures










Citizens	 can	 directly	 observe	
environmental	 violations	 and	
a	 lack	 of	 state	 action	 in	 their	
neighborhoods.51	 In	 contrast,	
limited	 resources	 restrict	 state	
































free	 trade	 agreement	while	 providing	 consequences	 for	 non-












organizations	 in	 more	 devel-




zations	 foster	 the	 development	
of	 the	 environmental	 commu-
nity,	 strengthening	 domestic	
environmental	 protections	 as	




ernment	 to	 take	 any	 action.66	
However,	even	a	limited	citizen	












incluDe a citizen SubmiSSion on enforcement 
mechaniSm in future free traDe agreementS










knowledge	of	 citizens	 to	 identify	 instances	of	 environmental	
non-enforcement.69	 State	 interests	 in	 preserving	 sovereignty	
would	likely	limit	any	effort	for	states	to	monitor	each	others’	
domestic	environmental	enforcement.70	A	citizen	enforcement	
mechanism	balances	 the	public	 interest	 in	consistent	enforce-
ment	and	the	state	interest	in	sovereignty.	
Because citizen 
submissions do not rely 
on government action, 
countries cannot subsume 


















Do not enact free traDe 
agreementS with StateS 




process	 can	 increase	 effective	
enforcement	 of	 environmental	
laws,	 increased	enforcement	of	
laws	 that	 do	 not	 exist	 cannot	
protect	the	environment.	While	
some	argue	that	free	trade	brings	
increased	 prosperity	 that	 will	
in	 turn	 increase	 environmental	
protections,	 investor	protection	
provisions	 in	 free	 trade	 agree-
ments	are	a	threat	to	new	envi-
ronmental	laws.75	Because	of	these	















While	 inclusion	of	 any	 environmental	 provisions	 in	 free	
trade	 agreements	 is	 a	 step	 forward,	 lip	 service	 to	 increased	
enforcement	of	environmental	laws	is	not	sufficient.	Effective	
enforcement	of	domestic	environmental	laws	should	be	a	stan-
dard	 condition	 of	 future	 U.S.	
free	trade	agreements.	Allowing	
state-to-state	dispute	 resolution	
on	 environmental	 issues	 is	 not	
sufficient	 to	 actually	 increase	
enforcement	 because	 states	
tend	 to	 rely	 on	 mutual	 non-
enforcement	when	 there	are	no	
other	 consequences.	 A	 citizen	
submission	on	enforcement	pro-
cess	 is	much	more	 effective	 at	
increasing	enforcement	because	
it	 takes	advantage	of,	and	even	
increases,	 public	 awareness	 of	
non-enforcement.	While	 a	 citi-
zen	 enforcement	 process	 alone	
will	not	solve	the	world’s	envi-
ronmental	 problems,	 it	 is	 an	 important	 step	 towards	 increas-
ing	 government	 accountability	 for	 effective	 enforcement	 of	
environmental	laws.	
Effective environmental 
laws must be in place 
before a free trade 
agreement can improve 
their enforcement
Endnotes:		giving power to the people: comparing the environmen-
tal proviSionS of chile’S free traDe agreementS with 
canaDa anD the uniteD StateS


















Canada	and	the	United	States	continued on page 91
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conference proceeDingS
21St century infraStructure: opportunitieS 














The	 American	 University	 Washington	 College	 of	 Law	
(“WCL”)	 and	 the	 Renewable	 &	 Distributed	 Generation	
Resources	 Committee	 of	 the	 ABA	 Section	 of	 Environment,	
Energy	and	Resources	co-sponsored	this	conference	to	evalu-
ate	 the	 issues	 surrounding	 renewable	 infrastructure	 develop-
ment.	The	national	Conference	was	held	at	WCL	on	September	
10,	 2009.	 Podcasts	 of	 the	 panel	 discussions	 and	 lunch	 key-
note	 speech	 by	 the	 Federal	 Energy	 Regulatory	 Commission	
(“FERC”)	Chairman	Jon	Wellinghoff	are	available	through	the	
WCL	podcast	directory.2
elecTrIc TransmIssIon Gaps and boTTlenecks: 
Issues and poTenTIal soluTIons3


























tranSmiSSion Development: private inveStorS
The	goal	of	merchant	transmission	development	is	for	pri-

























•	 Computing	and	quantifying	 the	benefits	of	 transmis-
sion	construction	can	help	minimize	potential	lawsuits	
enjoining	 development	 and	 also	 attract	 stakeholder	
support




The	 crucial	 question	 is	 still	 who	 pays	 for	 the	 transmis-
sion	investment.	State	and	Federal	government	cooperation	is	
essential	in	answering	this	question	because	to	date	it	has	been	







GeneraTIon resources: FIndInG The rIGhT mIx5
Renewable	energy	has	had	several	technologies	dominate	
the	market	 for	years,	 but	new	 innovations	 are	developing	all	
the	time.	The	panel	also	examined	what	the	renewable	energy	








ernment	 policies	 have	 been	 too	
focused	on	single	rooftop	instal-
lations	and	provide	more	money	




than	 a	 small	 distributed	 genera-
tion	resource.
Transmission	 is	 the	 largest	
current	 constraint	 on	 the	 use	 of	
renewable	energy	sources	regard-
less	 of	 whether	 that	 energy	 is	
wind,	solar,	biomass,	or	geother-
mal.	New	transmission	lines	must	
































prIvaTe InvesTmenT and The role oF The 





development	 is	 to	 fund	 basic	
and	early	applied	research.	As	
technologies	 develop,	 entre-
preneurs	 and	 industry	 begin	
to	 identify	 technologies	 with	
market	 applications,	 and	 the	
government’s	role	shifts.	In	the	
energy	field,	however,	the	gov-
ernment	 role	 in	 investment	 is	
more	important	because	of	the	
high	 risk	 involved	 in	 financ-
ing	 capital-intensive	 projects.	
The	 limited	 availability	 of	












Transmission is the 
largest current constraint 
on the use of renewable 
energy sources regardless 
of whether that energy is 
wind, solar, biomass, or 
geothermal
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technologies	the	government	will	mark	as	winners	and	losers.	







happen	 slowly;	megacities,	 population	 growth,	 and	 resource	
pressure	 will	 eventually	 force	
prices	 to	 rise	and	 result	 in	new	
technologies	 in	 response	 to	
the	 need.	 However,	 the	 U.S.	
can	 become	 an	 energy	 leader	
and	 avoid	 the	painful	 spikes	 in	
energy	 costs	 if	 the	 government	
steps	 in	 to	 fund	 the	 bridge	 to	
facilitate	market	transformation.	
Export	markets	 for	 clean	 tech-










tric	 system;	 (2)	 reasonable	 prices	 for	 electricity;	 and	 (3)	 an	
environmentally	 benign	 electric	 utility	 system.	 The	 federal	






















tated	 toward	 conservative	 investment	 approaches	 in	 familiar	
sectors	of	investment	for	the	mid-term	which	will	be	harmful	to	
renewable	energy	companies.	









will	 create	winners	 and	 losers	
in	the	short	term.	However,	the	
market	 will	 likely	 create	 the	
long-term	 winners,	 subject	 to	
regulatory	policy.
Reviving	 the	 Initial	 Pub-
lic	Offering	 (“IPO”)	market	 is	
critical	 for	 funding	 emerging	
renewable	energy	technologies.	












Acquiring	 credit	 to	 fund	 renewable	 energy	 projects	 has	
become	very	difficult.	The	financial	downturn	has	pushed	banks	
into	an	ultra-conservative	mode	 in	order	 to	 stay	solvent.	The	
question	 remains,	has	 the	 IPO	market	experience	been	 trans-
ferred	 to	 the	credit	markets?	Notably,	credit	markets	are	 still	
considering	 investments	 in	 sound	 renewable	 energy	 projects	















form	 joint	 ventures	 to	 fund	 renewable	 project	 development.	
The	Clean	 Energy	Development	Authority	 (“CEDA”)	 under	
Free market investors are 












tributed	 power	 generation	 will	
be	 part	 of	 this	 solution,	 but	 it	
is	not	economical	enough	to	be	
the	only	 approach.	We	need	 to	
develop	 a	 utility-scale	 renew-
able	 energy	 generation	 sector.	
This	 new	 energy	 sector	 will	
require	revising	federal	and	state	
laws	and	regulations.	Currently,	
renewable	 energy	 policies	 are	
developed	at	the	state	level.	The	





















source	 portfolio.	 Compounding	 this	 situation	 are	 the	 differ-
ing	needs	of	states,	and	varying	amounts	of	in-state	renewable	
resources,	 forcing	 states	 to	 grap-
ple	with	 the	choice	of	whether	
to	 create	 in-state	 green	 jobs	
through	development	of	renew-
able	 energy,	 or	 simply	 buy	
cheap,	out-of-state	energy	cred-
its.	Many	 energy	 and	 environ-
mental	policy	decisions	are	best	
made	 at	 the	 state	 or	 regional	
level.	However,	decisions	about	
transmission	 infrastructure,	
planning,	 and	 siting,	 which	
must	often	be	done	 simultane-
















Climate legislation alone 
is insufficient in reducing 
carbon emissions without 
addressing the national 
transmission issues
Endnotes:		21St century infraStructure: opportunitieS anD 
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ing”	 private	 property	 and	 the	
court	rules	that	the	property	right	
in	dispute	never	existed.3	In	this	
case,	 the	 question	 is	 whether	
the	Florida	Supreme	Court	was	
correct	 in	 ruling	 that	 landown-
ers	 did	 not	 have	 rights	 over	
increased	future	beach	property	





















Board	 of	 Trustees	 of	 the	 Internal	 Improvement	 Trust	 Fund	
establishes	a	fixed	erosion	control	line	(“ECL”)	to	replace	the	
mean	high	water	line	(“MHWL”),	which	fluctuates	with	the	rise	
















At	issue	in	Stop the Beach 
Renourishment is	 the	 plan	 to	
“renourish”	 beaches	 critically	
eroded	by	 a	 hurricane	 in	1995	
through	 the	 addition	 of	 sand,	
and	the	establishment	of	an	ECL	













ers’	 littoral	 rights,	 it	 drew	 a	 distinction	 between	 the	 present	
rights	of	use	and	access	and	the	future	rights	of	accretion	and	
reliction,21	unrelated	to	the	present	use	of	the	shore	and	water.	




*Jessica B. Goldstein is a J.D. Candidate, May 2012, at American University 
Washington College of Law.
There is much speculation 
over whether the Supreme 
Court will address the 
issue of judicial takings 













that,	 in	 the	 interest	 of	 upland	
owners,	 the	 Act	 restores	 their	
beaches	and	protects	their	prop-
erty	from	future	damage	and	ero-
sion.27	 Beach	 restoration	 costs	
between	 three	 and	 five	million	
dollars	per	mile	and	Florida	offi-
cials	believe	restoring	the	beach	
is	 enough	 to	 compensate	 land-
owners.28	The	Surfrider	Founda-
tion,	a	non-profit	environmental	
organization,	 filed	 an	 amicus	




However,	 the	upland	owners	argue	 that	 the	Act	converts	
private	waterfront	 property	 into	merely	water	 view	 property	
without	compensation,	as	required	under	the	Constitution.30	The	








There	 is	 much	 specula-
tion	over	whether	the	Supreme	
Court	will	address	 the	 issue	of	
judicial	 takings	 and	 use	 this	




that	 accretion	 rights	 are	 future	
property	 rights	and	 if	 the	 state	











upland owners argue that 
the Act converts private 
waterfront property 
into merely water 
view property without 
compensation
1	 	Walton	County	v.	Stop	the	Beach	Renourishment,	Inc.,	998	So.	2d	1102	
(Fla.	2008)	cert. granted sub nom,	Stop	the	Beach	Renourishment,	Inc.	v.	Fla.	
Dep’t	of	Env’l	Prot.,	129	S.Ct.	2792	(U.S.	June	15,	2009)	(No.	08-1151).
2	 	Jennifer	Koons,	Supreme Court’s Regulatory Takings Case Draws Wide-
spread Interest,	n.y. timeS,	Oct.	6,	2009,	available at	http://www.nytimes.
com/gwire/2009/10/06/06greenwire-supreme-courts-regulatory-takings-case-
draws-w-78107.html.




































29	 	Surfrider Foundation Argues for Public Access in Brief,	envtl protection,	
Oct.	13,	2009,	available at	http://eponline.com/articles/2009/10/13/surfrider-
foundation-argues-for-public-access-in-brief.aspx	(last	visited	Oct.	17,	2009).
30	 	Warren	Richey,	Supreme Court takes up property-rights case,	chriStian 
Sci. monitor,	June	15,	2009,	at	2.
31	 	Koons,	supra note	2.
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mantled	on	 its	 shores.10	According	 to	 the	 Indian	Platform	on	
Ship-breaking,	 the	 Platinum-II	 contains	 close	 to	 200	 tons	 of	
asbestos	and	about	210	tons	of	materials	contaminated	by	toxic	
polychlorinated	 biphenyls	 (“PCBs”)	 as	 well	 as	 radioactive	
substances.11	Groups	 such	 as	Greenpeace	opine	 that	Alang’s	
ship-breaking	yards	are	 ill-equipped	 to	 safely	dismantle	 such	
poison-laden	ships.12	
























The	proposed	 construction	 of	 a	 hydroelectric	 dam	along	
the	Zambezi	River	in	Mozambique	has	stirred	conflict	between	
locals	and	environmental	advocates.19	While	government	offi-
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in	 Climate	 Change	 Policy:	 A	




state	 statutes,	 opens	 discourse,	
encourages	 further	 legislation,	







pany	 in	Minnesota	has	 applied	 to	 construct	 a	high-emissions	
coal-fired	power	plant	in	the	ten	years	since	enactment	of	the	
law.
The	national	 section	 presents	 case	 studies	 based	 on	 fed-
eral	 litigation.	 In	 “Tort-based	Climate	 Litigation,”	David	A.	























tions,	 but	 rather	 are	 ordinary	
actions	in	the	context	of	a	politi-
cally	 charged	 problem.	 While	
standing,	 preemption,	 and	 jus-
ticiability	 are	 impediments	 to	
a	 plaintiff’s	 claims,	 Grossman	

















































endnoTes: the role of international forumS in the aDvancement of SuStainable Development	
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